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ORIGINAL ARTICLE

ENSURING THE CITIZENS' RIGHTS AND FREEDOMS IN CASE
OF COVID-19 VACCINATIO IN THE PUBLIC HEALTH SYSTEM

DOI: 10.36740/WLek202111201

Nataliya Gutorova', Vitalii Pashkov', Tetyana Kaganovska’
TACADEMICIAN STASHIS SCIENTIFIC RESEARCH INSTITUTE FOR THE STUDY OF CRIME PROBLEMS, KHARKIV, UKRAINE
2\ N. KARAZIN KHARKIV NATIONAL UNIVERSITY, UKRAINE

ABSTRACT

The aim: To study the legal and regulatory framework for ensuring the right to health of patients depending on the legal status of coronavirus vaccines in different countries
as an essential element influencing the right to public health and other rights of citizens.

Materials and methods: In this paper, we study the legal norms and scientific positions on the above issue using generalized information from scientific journals that use
scientific methods from a medical and legal point of view. This article is based on dialectical, comparative, analytical, synthetic, and complex research methods. Using the ahove
methods, we studied the attitudes of different categories of citizens to vaccination against coronavirus disease through questionnaires on the following issues: attitudes to
vaccination in general; motivation for vaccination, in case of consent to vaccination; reasons for refusal of vaccination. The case-law of the European Court of Human Rights on
vaccination and ensuring the rights of citizens to health care was also analyzed.

Results: Proper legal regulation of the right to health depending on the legal status of the vaccines is important in order to implement restrictive measures to combat COVID-19
and, accordingly, to prevent the possible spread of a pandemic in the public health system.

Conclusions: Ensuring the right to health and applying restrictive measures to prevent the spread of a pandemicis an essential element of the public health system. However,
the question of the legal status of vaccines is crucial to prevent the spread of the disease. That is, it is essential to go through all the stages of clinical trials for the vaccines used.
Their safety and effectiveness and proving the fact that the harm of vaccination is much less than the harm of the spread of coronavirus disease. In the process of ensuring the
right to health, including by making compulsory vaccination against COVID-19, legal framework and practice are critical components that aim to minimize the potential hazards

that threaten the health and lives of the population.

KEY WORDS: right to health, coronavirus disease, pandemic, vaccination, public health, clinical trials

INTRODUCTION
The COVID-19 pandemic has become the most severe test
for the health of the world’s population and health care
systems. Coronavirus disease has caused the premature
death of millions of people worldwide, and many patients
suffer from the clinical effects of coronavirus, including a
condition called “postcoronavirus syndrome”, namely when
a combination of disorders in several body systems leads to
persistent deterioration of health. I [1]. However, when it
comes to ensuring the protection of patients’ rights in the
context of coronavirus disease, some jurists first consider
this issue through the prism of avoiding compulsory vac-
cination or in the context of violating the right to informed
consent. And this is despite the negative consequences
of coronavirus disease. These negative consequences, in
addition to premature death and the “postcoronavirus
syndrome”, should be accompanied by inequality and
injustice, which have a detrimental effect on the state of
society, as well as an increased adverse impact on the most
vulnerable categories of the population.

In addition, the declaration of a pandemic by the World
Health Organization [2] was the basis for the adoption of

Wiad Lek. 2021;74(11 p.2):2863-2869

a number of legal acts aimed at regulating various spheres
of society. In such circumstances, the rights and freedoms
of citizens are restricted, and measures are taken to prevent
the spread of new forms of COVID-19. As a result, all
countries, one after another, faced with a pandemic were
forced to introduce so-called “non-medical anti-epidemic
measures” along with the mobilization of the health care
system, both at the state and regional level. The purpose
of such measures is to prevent the spread of the epidemic
by reducing people-to-people contacts. In addition, since
the beginning of the pandemic in different countries
worldwide, the development of a vaccine against this in-
fection has started due to the fact that, according to WHO
experts, vaccination is the only effective way to overcome
the COVID-19 pandemic [3]. At the same time, the devel-
opment of vaccines was accompanied by competition (not
always fair) with incorrect mutual accusations regarding
the side effects of such vaccines.

Since 2020, more than 170 types of coronavirus vaccines
have been developed in various countries worldwide [4].
The best known are vaccines from Pfizer / BioNTech,
Oxford / AstraZeneca, Johnson & Johnson, Sanofi / GSK,
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CureVac, Moderna [5], and Chinese coronavirus vaccines
CanSinoBio and Sinovac [6].

It is clear that the issue of compulsory patients vaccina-
tion can be considered through the prism of many ECtHR
decisions using the principle of proportionality, according
to which such a natural right as the right to health out-
weighs all other human rights, including the right to work
and employment, education, freedom of movement, etc. .
However, not in this case.

It is a matter of the legal status of vaccines used world-
wide against coronavirus disease. To date, none of the
vaccines have undergone complete clinical trials. That is
those patients who have consented to vaccination against
coronavirus disease simultaneously participate in a clinical
trial without receiving any information.

That is why many questions arise: are these vaccines
really effective against coronavirus? Will the vaccination
procedure be mandatory for all, and how can its refusal af-
fect the restriction of certain citizens’ rights and freedoms?

It should be noted that most scientific studies on vac-
cination and immunization of the population were about
common, well-known diseases and time-tested vaccines
[7; 8; 9; 10; 11]. That is, those that have passed complete
clinical trials and had the appropriate effectiveness.

THE AIM

To study the legal and regulatory framework for ensur-
ing the right to health of patients depending on the legal
status of coronavirus vaccines in different countries as an
important element influencing the right to public health
and other rights of citizens.

MATERIALS AND METHODS

In this paper, we study the legal norms and scientific po-
sitions on the above issue using generalized information
from scientific journals that use scientific methods from
a medical and legal point of view. This article is based on
dialectical, comparative, analytical, synthetic, and complex
research methods. Using the above methods, we studied the
attitudes of different categories of citizens to vaccination
against coronavirus disease through questionnaires on
the following issues: attitudes to vaccination in general;
motivation for vaccination, in case of consent to vacci-
nation; reasons for refusal of vaccination. The case-law
of the European Court of Human Rights on vaccination
and ensuring the rights of citizens to health care was also
analyzed.

RESULTS AND DISCUSSION

1. General characteristics of ways to combat coronavirus
disease. Any state aims to ensure such an element of na-
tional security as ensuring the right to health and other
citizens’ rights and freedoms, including timely response
to any threats to the health of citizens as an element of
national security. That is why the governments of most
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countries after the WHO declared a state of the pandemic
followed the tried and tested path and introduced large-
scale vaccination.

In addition, at the 71st session of the WHO Regional
Committee for Europe (RC71), it was proposed to develop,
in line with the WHO Global Plan of Action for Vaccines
until 2030, and to adopt a global policy on pandemic vacci-
nation, which should set out rights and the responsibilities
of all actors, including those who fund and conduct the
research needed to develop and evaluate vaccines, those
who are responsible for products licensing, those who
deal with intellectual property issues, and those who must
ensure that vaccines are available to the needy and vacci-
nation by medical workers of the leading edge. This new
policy should find a way to achieve the immediate goal of
public health - to ensure a high level of protection against
a particular disease. However, manufacturers should not
be deprived of incentives to invest in research and devel-
opment on other relevant issues [12].

Before proceeding, we have to find out what vaccination
is. According to the WHO, vaccination is a simple, safe,
and effective way to protect against harmful diseases before
you come across them. It uses your body’s natural defenses
to increase resistance to certain infections and strengthen
the immune system [13]. In addition, vaccines train the
immune system to produce antibodies, as it does when
exposed to the disease. However, because vaccines contain
only killed or attenuated forms of microbes, such as viruses
or bacteria, they do not cause disease and do not put you
at risk of complications [13].

We can conclude that vaccination is a guarantee of immu-
nization and is quite capable of protecting against disease.
But this statement is undoubtful when it comes to any
other well-known diseases other than coronavirus disease.

2. Legal status of COVID-19 vaccine-candidates. As of
June 3, 2021, the WHO has assessed that the following
vaccines against COVID-19 meet the necessary safety
and efficacy criteria: AstraZeneca / Oxford; Johnson and
Johnson; Modern; Pfizer / BionTech; Sinopharm; Sons
of Biotech [3]. It has been a short time since the WHO
declared the pandemic, particularly since March 12, 2000,
and sometime later, several types of vaccines have been
developed and introduced.

However, it is interesting to note that the vaccine-can-
didate usually goes through three phases of development
before being approved by regulatory authorities. After suc-
cessful completion of testing and licensing of the product, a
fourth phase study, also called post-marketing surveillance
studies, is carried out to continue monitoring the vaccine for
safety and efficacy among the population [14; 15; 16; 17]. In
total, the development of one vaccine takes about 10-15 years
(not including practical monitoring after the production
stage) [18]. These stages of the study were reflected in the
Decision of the Council of the Eurasian Economic Commis-
sion dated 03.11.2016 Ne 78 «On the Rules of registration and
examination of medicinal products for medical use» [19].

However, in accordance with Commission Regulation
(EC) No 507/2006 of June 29, 2003 [20], «conditional mar-



ENSURING THE CITIZENS'RIGHTS AND FREEDOMS IN CASE OF COVID-19 VACCINATIO IN THE PUBLIC HEALTH SYSTEM

keting authorizations» are granted in order to ensure the
right to health. Although the data on which the conclusion
on the conditional marketing authorization is based may
be less complete, the risk-benefit balance set out in Article
1 (28a) of Directive 2001/83 / EC [21] should be positive.
In addition, the public health benefits of the immediate
marketing of an appropriate medicinal product should
outweigh the risk of using new dosage forms that have not
undergone complete clinical trials [22].

Conditional marketing authorizations differ from mar-
keting authorizations granted in exceptional circumstances
under Article 14 (8) of Regulation (EU) No 726/2004 [23].
In the case of a conditional marketing authorization, the
authorization is issued before all clinical trial data are avail-
able. However, authorization is not intended to remain a
condition for an indefinite period. Instead, as soon as the
missing data are provided, it should be possible to replace
them with a non-conditional sales authorization, i.e., not
subject to a specific obligation. In contrast, it is usually
impossible to compile a complete dossier on a marketing
authorization issued in exceptional circumstances.

According to the European Medicines Agency (EMA),
current marketing authorizations are valid for one year
and may be rejected [24].

EMA website provides information on the granting of
a conditional marketing authorization for the Pfizer / Bi-
oNTech vaccine on December 21, 2020. This authorization
was provided in the interests of healthcare, as medicines
meet unmet medical needs and the benefits of immediate
availability outweigh the risks of less comprehensive data
than is usually required. Later, on January 6, 2021, the vac-
cine of Moderna Biotech Spain, S.L. received a conditional
permit for sale.

For any medicinal product, if new data show that the
benefits of the medicinal product no longer outweigh the
risks, the EMA may take regulatory measures, such as sus-
pension or revocation of the marketing authorization [25].

EU legislation is considered to guarantee the approval of
vaccines only after a scientific assessment has shown that
their overall benefits outweigh the risks. The benefits of
legalized vaccines, from the point of view of the Europe-
an Medicines Agency (EMA), in protecting people from
COVID-19 are far greater than any side effects or potential
risks from their use [26].

US legislation regarding the admission to the use of
coronavirus vaccines is similar.

Thus, under the Federal Food, Drug, and Cosmetic Act,
[27] the FDA may allow the use of unapproved medical
products in emergencies to diagnose, treat, or prevent
serious or life-threatening illnesses when there are no
adequate, approved, and available alternatives. The FDA
has clarified that «emergency use permit» means what its
name implies: a medical device receives a special permit
from the FDA for use in an emergency - but it does not
have full approval [28].

For example, Pfizer will have to apply separately for a
full vaccine license. According to FDA rules, this is the
so-called «compassionate use», namely access for a patient

with a life-threatening condition for treatment outside of
clinical trials, when there are no comparable or satisfactory
alternative treatment options. The legal basis for expanded
access was the Seventh Amendment to Declaration Under
the Public Readiness and Emergency Preparedness Act for
Medical Countermeasures Against COVID-19 [29].

That is, in this case, both in the EU and in the US, we are
not talking about full-fledged clinical trials, following all
the necessary procedures. In fact, all patients who agreed
to be vaccinated against coronavirus disease were essential
participants in a medical trial.

3. Characteristics of possible citizens’ rights and
freedoms violations in the general vaccination of the
population.

It is unfortunate, but the governments of some countries
are forcing citizens to participate in such an experiment,
which in essence must be voluntary. This is done by restrict-
ing certain rights and freedoms of citizens. However, the
restriction of rights may occur in the interests of the state
and society and is primarily due to the need to respect the
same rights and freedoms of others, as well as the need for
the proper functioning of society and the state. The prob-
lem of rights and freedoms restriction can be considered
from two points of view: when restrictions are related to
exceptional circumstances, the extraordinary situation in
society and the state, which should be directly prescribed by
the laws of the country; in other cases, when restrictions on
the individuals rights and freedoms are caused by the need
to avoid violating the rights and freedoms of others [30].

Thus, more and more information is coming from the EU
and the US about different ways of forcing citizens to get
vaccinated. This is done by threatening to dismiss various
categories of workers without paying wages.

For example, since September 2021, about 3,000 health
workers in France have been fired for not being vaccinat-
ed against Covid-19. Greece has introduced new testing
requirements and attendance restrictions for people who
have not been vaccinated against COVID-19. Measures
include requiring unvaccinated workers to be tested weekly
or twice a week and providing access to certain indoor
facilities only to those who have been vaccinated or have
a certificate confirming that they have recovered from
COVID-19 over the past six months [32]. In addition,
healthcare workers in Greece who have not suffered the
coronavirus disease in the last six months and refuse to
be vaccinated are sent on unpaid leave.

In Italy, as of April, 2021 medical workers were obliged
to be vaccinated under the threat of dismissal, and as of
15.10.2021, all citizens, except pensioners and the unem-
ployed, must have a Green Pass.

In the United States, federal anti-discrimination laws
do not prohibit employers from requiring all employees
who physically visit the workplace to be vaccinated against
COVID-19. However, employers who encourage or require
vaccination must comply with the Americans with Disabil-
ities Act (ADA) [35], Section VII of the Civil Rights Act
1964 [36]. As a result, many companies view mandatory
COVID-19 vaccination as a condition of employment.
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Many labor lawyers believe that an employer can force
employees to be vaccinated under law, and if they fail to
do so, the employer can fire them. [37]

In the United Kingdom, the Government has passed an
act of compulsory vaccination against COVID-19 for nurs-
ing home workers. In addition, consultations are currently
underway to extend such requirements to health and social
care workers [38].

In order to address the issue of minimizing restrictions
on the movement of citizens, Regulation (EC) 2021/953 of
the European Parliament and of the Council of 14.06.2021
EU COVID certificate) was issued to facilitate free move-
ment during the COVID-19 pandemic.” This document
is intended to promote the application of the principles
of proportionality and non-discrimination in relation
to restrictions on free movement during the COVID-19
pandemic while ensuring a high level of public health
protection [39]. However, in our opinion, the main task
of this resolution is the legalization of digital vaccination
passports.

Meanwhile, the Universal Declaration of Human Rights
(Article 29, part 2) [40] stipulates that in exercising their
rights and freedoms, everyone should be subject only to
such limitations that are prescribed exclusively by law to
ensure the proper recognition and respect of the rights
and freedoms of others, ensuring fair demands for moral-
ity, public order, and general well-being in a democratic
society.

Although it is necessary to consider the balance of indi-
vidual rights and the interests of society, however, it is clear
that forcing one to participate in a medical experiment is an
illegal act. Primarily if coercion is associated with blatant
discrimination, intrusion into private life, or the imposition
of restrictions that make it difficult for a person to earn a
living. However, refusal of such vaccination with reference
to an unwillingness to participate in a medical experiment
and trial of a vaccine that has not passed a complete cycle
of clinical trials is possible but is considered unpromising
to protect human rights in national courts.

4. Analysis of the survey on the attitude of the popula-
tion to vaccination against coronavirus disease.

In order to establish the attitude of different categories
of citizens to vaccination against coronavirus disease, a
survey was conducted on the following issues: attitude to
vaccination in general; motivation for vaccination, in case
of consent to vaccination; reasons for refusal of vaccination.

One thousand one hundred respondents took part, and
the survey found that: 1) 60 percent of citizens aged 18 to
30 do not consider it necessary to be vaccinated at all, but
50 percent of citizens in this group said they would be vac-
cinated to avoid restrictions on free movement, including
to other countries. Moreover, these categories of citizens
are ready to be vaccinated only with defined vaccines; 2)
among citizens aged 31 to 55, 59 percent are ready to be
vaccinated, including 40 percent - in order to avoid pos-
sible restrictions on rights and freedoms, namely, the right
to work, employment and the right to free movement; 3)
Among citizens aged 56 and over, 60 percent are ready to
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be vaccinated, and only 15 percent of them, in addition to
avoiding negative health consequences, aim, to also avoid-
ing restrictions on the right to free movement.

In many cases, the motivation for vaccination against
coronavirus disease among the citizens of Ukraine is to
avoid restrictions on certain rights and freedoms, most
to avoid the restriction of the right to free movement to
other countries.

In the survey, we discovered a desire to be vaccinated
with specified vaccines that are not directly related to the
effectiveness of vaccines and their health impact but are
grounded on the recognition of such vaccines in most
countries and thus the possibility to travel.

This fact was of interest, and we discovered that, for ex-
ample, in Germany, according to the Robert Koch Institute,
only the following vaccines are recognized: BioNTech /
Pfizer, AstraZeneca, Moderna, and Johnson & Johnson
[41]. We want to pay attention to the fact that WHO has
assessed and recognized, in addition to the above, those
vaccines that meet the necessary safety and efficacy criteria:
Sinopharm; Sinovac Biotech [3]. Furthermore, under the
COVAX program [42], most low-income countries receive,
in most cases, namely Sinopharm and Sinovac Biotech.

Thus, patients vaccinated with the “wrong vaccine” still
lose the right to free movement to certain countries.

That is why PACE under the Resolution 2361 [43] en-
courage countries to cooperate to ensure equal access to
Covid-19 vaccines and to avoid “vaccine nationalism”

5. Analisys of international acts and ECtHR case-law
on vaccination in general.

It should also be borne in mind that there is distrust of
COVID-19 vaccines worldwide today. One of the reasons
for this mistrust is the spread of false information about
vaccination in the media and social networks. For exam-
ple, the American Red Cross [44] was forced to refute the
information spread on social networks that the vaccinated
could not be blood donors. There are also many other
myths that have been refuted.

Despite the many informed sources that offer citizens to
be vaccinated, there is still a large number of people that
refuse vaccination. Indeed, there are some legal points
used by lawyers who protect the rights of their clients. For
example, it may be: 1) Art. 1, 8, 9 of the Nuremberg Code
0t 1947 [45]; 2) paragraph 16 of the Helsinki Declaration of
the World Medical Association on the ethical principles of
clinical trials [46]; 3) Art. 6, section 1, section 3 of the Uni-
versal Declaration on Bioethics and Human Rights [47];
4) p. 7.3.1. and 7.3.2. of PACE Resolutions 2361 of 2021
“Vaccines against COVID-19: ethical, legal and practical
considerations” [48], etc.

The case-law of the European Court of Human Rights on
compulsory vaccination is very interesting. For example,
in case 47621/13 “CASE OF VAVRICKA AND OTHERS v.
THE CZECH REPUBLIC” the Court ruled that the parents
were legitimately administratively punished for refusing to
vaccinate their children. [49]

According to the plot of the case, several families from
the Czech Republic have filed a lawsuit against the man-
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datory vaccination of children “against nine diseases well
known to medical science” The plaintiffs were convinced
that the refusal of kindergartens to accept unvaccinated
children was illegal, but the Court did not agree with
them, and on April 8, 2021, the Grand Chamber of the
Court made a final decision. Proponents of coronavirus
vaccination believe that this decision may set a precedent
for vaccination against COVID-19.

Although, in our opinion, this decision cannot be a
precedent because the case concerns known diseases that
have always been included in vaccination plans for children
according to the WHO recommendation [50].

Another case directly concerns the issue of compulsory
vaccination against coronavirus disease. Thus, the ECtHR
decided to reject the request for interim measures submit-
ted by the French fire brigade in the case of Abgrall and
671 Others v. France (application no. 41950/21) concerning
French legislation on vaccination requirements against
COVID-19 [51]. The Court concluded that such require-
ments do not fall under Art. 39 of the ECtHR Regulation.

The case concerns French legislation (Law Ne 2021-1040 of
05.08.2021 on the management of the public health crisis),
which, inter alia, establishes compulsory vaccination for
specific categories of people and a ban on work for those
non-compliant with such a requirement for vaccination, to-
gether with cessation in the payment of their wages. The ap-
plicants to the ECtHR, 672 full-time and voluntary members
of the French Departmental Fire and Emergency Services
(SDIS), considered that these provisions were contrary to the
right to respect for private and family life under Articles 2
and 8 of the European Convention on Human Rights [52].
It should be noted that relevant law that was challenged in
the ECtHR applies not only to firefighters and rescuers but
also to teachers and health workers.

In this case, it can be argued that the ECtHR avoided
considering the merits of the case.

CONCLUSIONS
Ensuring the right to health and applying restrictive mea-
sures to prevent the spread of a pandemic is an essential
element in the public health system. However, the ques-
tion of the legal status of vaccines is crucial to prevent
the spread of the disease. That is, it is vital to go through
all the stages of clinical trials for the vaccines used. Their
safety and effectiveness and proving the fact that the harm
of vaccination is much less than the harm of the spread of
coronavirus disease. In the process of ensuring the right
to health, including by making compulsory vaccination
against COVID-19, the legal framework and practice are
essential components that aim to minimize the potential
hazards that threaten the health and lives of the population.
In the context of the spread of coronavirus disease, the
system of protecting the rights of patients, both in protecting
the right to health and ensuring other rights and freedoms,
does not work. Compulsory vaccination with drugs that
have not undergone complete clinical trials is widespread.
The admission of such vaccines to the health care market is

based on assumptions about the possible proportionality of
health damage when using untested vaccines and without
vaccination. There is a violation of certain citizens’ rights
and freedoms regardless of whether the patient is vaccinat-
ed. Countries ignore WHO decisions to allow the use of a
specific list of vaccines. Some countries have their own list of
recognized vaccines. As a result, there are risks of restricting
the right of free movement of citizens.

There is no coordination of public health services in terms
of disease control. In such circumstances, the ECtHR did not
rule on the merits of the case. Against this background, in
some countries, private law entities independently at their
own discretion depending on whether a citizen is vaccinated
or not, make decisions related to the employment of citizens,
dismissal from work, admission to study, and so on.
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ABSTRACT

The aim: Based on the statistics study of the consequences of road accidents for human potential of Ukraine and quantitative indicators of criminal offenses in the field of road
safety for the period 2016-2021, as well as assessing the risks to public health of Ukrainian society to carry out socio-legal and criminological analysis of the problem and identify
key areas of the national approach to the implementation of the tasks of the Second Decade of Action to ensure road safety (2021-2030).

Materials and methods: The study is based on the results of a survey of ordinary citizens of Ukraine on the state of road safety on the roads of Ukraine; information posted
on the WHO website for 2009-2020; statistical reports of Ukrainian law enforcement agencies, specialized literature on law, etc. The methodological basis of the research is
dialectical, comparative, logical, analytical, synthetic, statistical, and concrete-sociological research methods.

Results: In Ukraine, among adolescents and young people at the age of 15-24, the first and main cause of death from external circumstances is death in an accident. Among
young people aged 25-29 years, this is the second leading cause of death (after suicide). Every third child, being in the status of passengers, dies due to the fault of relatives
and friends. One-third of all victims are pedestrians. It is estimated that Ukraine lost more than USD 308 million in GDP as a result of the deaths of road accident victims in 2020.
Conclusions: In Ukraine, road accidents are a significant cause of death and disability due to external circumstances, and therefore pose a threat to the public health of the
population. The death and disability of people as a result of road accidents cause huge material and human losses to Ukraine. An unsatisfactory state of legal awareness of
Ukrainian citizens is a direct threat to public health and a source of the perpetuation of the generally unfavorable trend with the level of criminally punished violations of traffic

rules. An important task of the Ukrainian state is to create a service of emergency specialized care according to world standards of so-called disaster medicine.

KEY WORDS: road injuries, disabilities, road deaths, road safety, years of life lost in Ukraine

INTRODUCTION
The annual increase in the vehicle fleet and the constant
intensification and complication of traffic in Ukraine de-
termine the fact that traffic accidents, including criminal
offenses, are becoming a real disaster. And although the
roots of this problem, which even acquires the character of
an epidemic [1], are largely common to any country in which
complex technical systems, devices, mechanisms, devices,
etc. are designed to move people, goods, etc., however, the
international community is concerned about the high rate
of road deaths and injuries, especially in those regions of
the world where the situation is close to critical. Therefore,
the international community pays considerable attention to
finding the most effective ways to gradually reduce offens-
es with serious consequences in the field of traffic. This is
highlighted in UN General Assembly Resolution “Improving
Road Safety Worldwide” Ne 74/299 of 31 August 2020, which
states in paragraph 3 that in 2021-2030 the goal is to reduce
mortality and injuries as a result of a road accident.

In Ukraine, the unsatisfactory state of road safety, as a
result of which road accidents are a visible cause of death
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and disability, is a serious problem in maintaining the
public health of the country’s population, becoming a
threat on a national scale. Therefore, it is not in vain that
the analysis of bills submitted and registered in recent years
in the legislative body of Ukraine shows that among the
priority areas of criminal law policy of the state such areas
as, in particular, ensuring life and health on the roads by
strengthening criminal liability for violations road safety
and transport operation. At the same time, in order to
reduce the level of accidents in Ukraine and the severity
of road accidents’ consequences, the State Program for
Improving Road Safety in Ukraine until 2020 [2] and the
Strategy for Improving Road Safety in Ukraine for 2020 was
adopted. [3]. Starting from 2021, Ukraine has a Strategy to
increase the level of road safety in Ukraine until 2024 [4].

Nevertheless, the rates of accidents, deaths, injuries,
delinquency, and socio-economic costs associated, firstly,
with prejudice and, secondly, with the elimination of these
phenomena, continue to deteriorate due to an ineffective
response system to those threats which permanently lead
to a statement of the crisis in this area.
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THE AIM

Based on an in-depth study of the consequences of road
accidents as a threat to the preservation of human potential
of Ukraine, quantitative indicators of criminal offenses in
the field of road safety for the period 2016-2021, as well
as assessing the risks of leaving the situation unchanged
criminological analysis of the problem in order to identify
key areas of the national approach to the implementation
of the Second Decade of Road Safety (2021-2030) by the
UN General Assembly Resolution “Improving road safety
worldwide” Ne 74/299 of 31 August 2020

MATERIALS AND METHODS

The study was conducted in the second half of 2020 - first
half of 2021 and is based on the survey’s results of ordinary
citizens of Ukraine on the state of road safety; information
posted on the WHO website for 2009-2021; statistical re-
ports of Ukrainian law enforcement agencies, specialized
literature on law and others. The study is based on dialec-
tical, comparative, logical, analytical, synthetic, statistical,
and sociological research methods used to present various
indicators that characterize the level of road injuries and
deaths, as well as to visualize the damage to the national
economy. The obtained empirical material was processed
using, in particular, the tools of descriptive statistics, as well
as methods of potential demography. The calculations were
done using Microsoft Excel 2016 and Microsoft Word 2016.

RESULTS

Every 23 seconds in the world one person (!) dies in an
accident [5]. Road traffic injuries are currently the leading
cause of death for children and young adults at the age of
5-29 years [6, p. 3]. In this regard, the situation of road
injuries in Ukraine should be defined as critical, because,
in addition to the fact that in our country the first and main
cause of death of adolescents and young people at the age
of 15-24 is death in road accidents [7], in addition, every
third a child among the victims of an accident dies while
in the status of passengers. This means that most often the
cause of their death is the fault of relatives and friends. In
some other age categories, accidents also occupy leading
positions among unnatural causes of death or deaths from
external causes. Thus, among young people at the age of
25-29, this is the second leading cause of death [7].

Itis interesting to trace the dynamics of road traffic inju-
ries according to the WHO, which covers the period from
2009 to the present. Thus, in terms of deaths due to road
traffic injuries in Europe in 2009, the top ten countries in
this area were nine post-Soviet countries, among which
Ukraine ranked fifth, behind Kazakhstan, Russia, Kyr-
gyzstan, and Lithuania. [8, p. 23]. Thus, if the countries of
Northern Europe were characterized by one of the lowest
mortality rates in the region and the world (on average 5.7
per 100, 000 people), the average accident mortality rate
in the above countries was almost four times higher (21.8
per 100,000 people). It was highest in Kazakhstan (30.6

per 100,000 people), followed by Russia (25.2 per 100,000
people), Kyrgyzstan (22.8 per 100,000 people), Lithuania
(22.4 per 100,000 people) and Ukraine (21.4 per 100,000
people) [8, p. 12]. In 2018-2019, the WHO noted a signif-
icant reduction in mortality on European roads. However,
as before, Ukraine ranks sixth among dysfunctional coun-
tries, behind Armenia, Georgia, Kazakhstan, Moldova, and
Russia [9]. At the same time, if we compare the indicators
of human losses during road accidents in Ukraine and the
average in the European Union per 100,000 people in 2019,
in these countries this figure is 5 deaths, while in Ukraine
the war reaches 12.9 people per 100,000 people [10, 11].
A purely Ukrainian problem today is the frequent deaths
of road accident victims at improperly equipped railway
crossings. As a result, the WHO describes the situation in
these countries as very unfavorable.

If it has resorted to specific losses of road accidents in
terms of public health, every year in Ukraine there are
about 160-170 such cases, in which 24-27 thousand people
suffer. Thus, in 2019, a total of 160,675 such cases were
recorded. At the same time, 26,052 accidents were not
without fatalities and/or injuries (3,454 people died and
32,736 were injured). Pedestrians made up one-third of
the deaths. 168,107 road accidents were registered during
2020. Of these, 26,140 road accidents were with fatalities
and injuries. (3,541 and 31,974 people, respectively) [12]
However, according to the analysis of the National Police,
the main types of non-compliance with traffic rules in
Ukraine have remained unchanged for years, leading to
mortality and injuries, such as violation of maneuvering
rules - 22%, speeding - 34%, non-compliance with the
distance — 8%, violation of the intersection rules, pedestrian
crossings — 8%, violation of pedestrian crossings’ rules —6%,
driving while intoxicated up to 4%, etc. [4]. In total, they
accumulate for more than 80% of accidents.

The authors of the paper conducted a survey of the
population of Ukraine on the state of compliance with
traffic rules found that more than a quarter of respondents
(25.7%) during 2016 - the first half of 2021 were involved
in road accidents, often in the status of a driver (54.2%)
or passenger (16.7%).

Given the significant proportion of accidents involving
passengers, the survey asked about the use of seat belts by
such road users in a vehicle. The fact that 20.4% of people
use such means of security from time to time is threatening,
and 7.5% do not use it at all. Such behavior is evidence
of a lack of legal awareness, which even borders on legal
nihilism, manifestations of which are especially dangerous
in situations when in a vehicle there is also a child next
to such an adult. Such reckless behavior probably has its
explanation, if we compare this respondents” answer about
the importance of legal awareness of citizens in road safety.
Thus, 72.1% emphasized that the role of legal awareness is
the most important for road safety. However, 19.9% of re-
spondents noted that its role in this process is insignificant;
another 8% believe that legal awareness does not matter
at all. In our opinion, without a doubt, the unsatisfactory
level of legal awareness correlates with the general state
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of road safety in Ukraine and is a significant socio-legal
problem, the existence of which in the Ukrainian state is
a direct threat to public health and a constant source of
deterioration maintaining an unfavorable trend with the
level of criminally punishable violations of traffic rules.

In this regard, it is interesting to analyze the risks that,
in the opinion of the respondents, including those with
insufficient legal awareness, threaten them when they
are in the status of road users. Among these are speeding
(72.1%); driving while intoxicated (72.7%); violation of
the rules of the intersection, pedestrian crossings (51.3%);
violation of maneuvering rules (49.3%); distractions for
drivers (mobile devices, road advertising, etc.) (40.7%);
take driver’s licenses (19.3%); failure to ensure the safety
of passengers of the vehicle (4.7%), etc. In this regard, we
should agree with the opinion that most of these reasons
are related to the disregard of drivers and other road users
of the established traffic rules [13, p. 132]. In exchange, this
situation on the roads leads to the need to analyze the level
of traffic crime in Ukraine.

Analysis of criminal law statistics of motor vehicle crimes
shows a huge jump in these offenses in 2014 (by 113.13%
compared to the previous year) (from 11,589 to 24,700
crimes). In 2016, their number reached a maximum of
26,170.In 2017, there is a decrease in them (2018 — 17,485;
2019 - 17,210; 2020 - 15,795). At the same time, 20-22%
of victims die as a result of these offenses [14].

Returning to the results of our survey regarding the
respondents’ assessment of the situation of possible risks
that may threaten them on the roads, it is very surprising
that none of the respondents mentioned the quality of
pre-hospital care in case of an accident, as well as the state
of medical care and social assistance in the event of disabil-
ity due to an accident or loss of a breadwinner. According
to experts, the cost of medical care and rehabilitation is so
significant that the damage to society can reach 3% of gross
domestic product [15; 16]. Together in the literature, it has
been repeatedly emphasized that it is essential to provide
access to immediate health services due to a threat to health
or life and to provide specialist rehabilitation for road
accidents casualties in the post-accident phase [1; 20; 21].

This aspect is especially important because in Ukraine
many road accident victims die due to the lack of medical staff
skills to provide emergency care according to the standards
of so-called disaster medicine. This situation is a reflection
of the state of social, legal, and moral-psychological anomie
of Ukrainian society, in connection with which this problem
attracts the attention of the public, scientific community, and
the state and forces the state to take permanent measures to
protect road users. It is aimed, in particular, at the Strategy
to increase road safety in Ukraine until 2024, which aims to
reduce high mortality, injuries, material costs due to accidents
by at least 30% by 2024, reducing the severity of their conse-
quences for road users and reducing socio-economic costs;
and introducing an effective road safety management system
to protect the lives and health of the population.

Similarly, none of the respondents considers as a risk
for themselves and other cases of leaving victims without
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assistance from the perpetrators of the accident. However,
criminal law statistics show that during 2019, under Ar-
ticle 135 of the Criminal Code (Leaving in danger), 221
proceedings were initiated, in 2020 - 217. Moreover, the
vast majority of these criminally punishable offenses are
related to leaving the driver, injured in an accident, without
the necessary assistance.

The phenomenon of road injuries must be analyzed not
only in retrospect but also given the huge socio-economic
damage caused to society due to premature mortality of
employable people who died or became disabled as an ac-
cident’s result. Damage to human resources from accidents
has its own dimension, its own price. This “price” can be
determined based on a universal international system of
calculating the years of lost potential life due to premature
death (Years of Potential Life Lost, hereinafter - YPLL [22,
pp. 3-33]) and non-compliance with society and the state
in the form of domestic gross product (hereinafter - GDP).

By the way, this system of calculations has proved itself
well in determining the corresponding losses from pre-
mature death due to suicidal behavior, drug use, and any
accidents. Concerning road accidents, the WHO states
that relevant information on losses in monetary terms is
not provided to Ukraine [8, p. 156], although in fairness it
should be noted that Ukraine refers to the calculations of
the World Bank, according to which the socio-economic
losses of our country from road traffic injuries are estimated
at almost 70 billion UAH per year, which is about 2% of
GDP [23]. Therefore, to clarify these data using the YPLL
method, we will determine at least the losses for the state
and society from the deaths of road accident victims in
2020.

Our calculations showed that the total number of YPLLs
for men who died in road accidents in Ukraine in 2020
is 73,660.82 years, and the working-age - 68,158.5. As
for women, the corresponding figures are 24,378.4 and
14,518.5 years, respectively. In general, the quantity of
YPLLs for men and women killed in road accidents in
Ukraine is 98,039.22, and amount of working years is
82,677 (Table I).

The volume of the gross domestic product due to the
premature death of road accident victims was determined
by calculating the number of years under retirement age
and the value of annual income per capita. In 2020, the
value of the latter indicator was 3,725.6 USD per person
[17]. Our calculations show that if there were no premature
death, then during the relevant part of working life, men
who died in road accidents only in 2020 could produce
a gross domestic product in the amount of 253,931,308
USD. In turn, the shortfall of the state and society’s GDP
due to the death of women in road accidents (during their
working life) reaches 54,224,245.2 USD. And in total, these
losses for Ukraine from death in 2020 in road accidents of
all persons are equal 308 155 553 USD (Table II).

To this should be added the costs borne by the state and
society due to the need to maintain the disabled, orphans,
elderly parents left without care, cost of burial, treatment,
social rehabilitation and prosthetics, and so on. We empha-
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Table II. Unearned GDP for all unlived working life of persons who died from traffic accidents in 2020

Parameters Distribution of persons by age groups and unearned GDP for unlived working life

1-4 5-9 10-14 15-19 20-24 25-29

55-59

60-64

Unearned GDP
for all unlived
working life for ~ 2190652,8 2373207,2 5294077,6 28137594 43226274 38699670
a certain age
group of men

7013442

1844172

Unearned GDP for all unlived working life for all age groups of men (USD) 253 931 308

Unearned GDP
for all unlived
working life
for a certain
age group of
women

2101238,4 12257224 4202476,8 8475740 6035472 7009716,4

1290920,4

134121,6

Unearned GDP for all unlived working life for all age groups of women (USD) 54 224 245,2

Unearned GDP for all unlived working life for all age groups of persons who died from traffic accidents (USD) 308 155 553
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size once again that this also leads to an annual loss of GDP,
as indicated by foreign scholars [18, pp. 25-34; 19]. By the
way, when we applied to the Ministry of Health of Ukraine,
we were unable to obtain information on the number of
people who received a disability due to an accident.

DISCUSSION

The problem of differences in the statistical accounting
of persons injured in road accidents, which exists both in
Ukraine and in the world as a whole, needs further study.
For example, in Ukraine, at least three government agen-
cies maintain similar statistics, namely the State Statistics
Service of Ukraine, the Office of the Prosecutor General,
and the National Police of Ukraine. Due to the specifics of
accounting for road accidents and victims, this information
may differ too much, which was pointed out by Ukrainian
scientists N. Gutorova and O. Rudneva. However, such
differences exist in other countries. Therefore, we should
agree with the conclusion of experts that the development
of measures to combat mortality and injury resulting from
traffic accidents should be based on statistical information
provided by WHO experts [24, p. 2]. Therefore, one of the
urgent tasks in solving the problem of reducing mortality
and injuries on the roads of the European space should be
the development of a unified methodology for calculating
accidents.

To stop the negative dynamics of road accidents and
improve the situation with road injuries in Ukraine can
prevent action, the measures of which would have a positive
impact on legal nihilism, morally impaired consciousness,
will, and emotions of potential offenders, forcing them to
strictly follow traffic rules. Thus, in the Ukrainian realities
such should be the culturological precautionary direction,
restraining potential of which consists of measures and
means of normative-legal, modern technical, organiza-
tional-administrative, etc. character [25]. In addition,
the hypothesis is that a significant restriction of personal
benefits for the vast majority of drivers is the permanent
or long-term deprivation of the right to drive a vehicle,
which will force these road users to change radically their
attitude to traffic rules. Therefore, there is an urgent need
to develop as soon as possible both theoretical issues and
applied aspects of culturological direction of road injury
prevention with the accompanying solution of problems
to make appropriate changes and additions to current leg-
islation in the field of road safety, improvement of disaster
medicine personnel, etc. It is these ideas that should un-
derpin the national approach to improving the catastrophic
situation on Ukraine’s roads.

CONCLUSIONS

The goals declared in international and national documents,
the statement of which follows from the analysis of the cata-
strophic situation in this area in some regions of the world and
countries, put the use of decisive and radical action to prevent
both the offense and the consequences of road accidents on
the agenda. What has been said directly applies to Ukraine as

well. After all, in Ukraine, road accidents, being a significant
cause of death and disability, are a significant threat to public
health, which forces us to define this situation as a serious
socio-legal and criminological problem of Ukrainian society.
This is because today the first and main threat to the human
potential of Ukraine, represented at the age of 15-24, is death
inanaccident. In the age group of 25-29, death from such cases
also occupies a leading position among the external causes of
death, second only to intentional self-harm (suicide). Every
third child among the victims of the accident dies in the status
of passengers, which indicates the guilt of relatives and friends
in their deaths. The statistics of criminally punishable offenses
have not yet shown a tendency to a steady decline in the num-
ber of such offenses. In addition, there are often cases when
persons injured in an accident from the driver are left without
the necessary assistance.

The death of people as a result of road accidents causes huge
material and human losses to Ukraine. Thus, the amount of
YPLLs due to premature death in 2020 is 98,039.22 years,
and the number of working years — 82,677. In material terms,
the loss of unlived life is almost 308,155,553 US dollars. This
damage is caused primarily by the death of men of working age.

An unsatisfactory state of legal awareness of Ukrainian citizens
isadirect threat to public health and a source of the perpetuation
of the generally unfavorable trend with the level of criminally
punished violations of traffic rules. In this regard, the national
approach to improving road safety needs to be reconsidered.

One of the key directions of the national approach to the
implementation of the tasks of the Second Decade of Action
to ensure road safety (2021-2030), and therefore an important
task of the Ukrainian state is to create a service of specialized
emergency care according to world standards of so-called
disaster medicine and ensure rehabilitation victims of road
accidents from the stage of the accident to the restoration of
health to the extent possible.
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ABSTRACT

The aim: To establish public opinion on the limits of medical confidentiality in an epidemic and the widespread use of applications that contain personal data, including
those regarding health, to understand the possibility of changing the paradigm of public policy to protect medical confidentiality in an exacerbation of the epidemic situation.
Materials and methods: This research is based on regulatory acts, scientific articles, and opinions of both medical workers and ordinary citizens of Poland, Germany, and
Ukraine, judicial practice, doctrinal ideas, and views on this issue. Such methods as dialectical, comparative, analytic, synthetic, comprehensive, statistical, and generalization.
Results: the results of a survey of residents of Poland, Germany, and Ukraine showed that one of the pandemic consequences was that a significant number of respondents
were willing to partially renounce the right to medical confidentiality in the face of exacerbating epidemic threats to reduce the number of infected.

Conclusions: In the face of the SARS-Cov-2 virus, nations worldwide have faced the challenge of respecting the right to privacy, particularly in terms of medical confidentiality.
Virtual methods of patient communication with healthcare professionals use mobile electronic services (applications), and other new technologies in the context of the COVID-19
pandemic have exacerbated the issue of understanding the boundaries of medical confidentiality and personal data protection. In order to maintain an effective balance
between human rights and public health, the mass collection and storage of sensitive personal data must take place following the Regulation of the European Parliament and
of the Council on the protection of natural persons with regard to the processing of personal data and on the free movement of such data. At the same time, it is expedient to
recommend states to specify specific provisions of this Regulation in order to avoid an expanded interpretation of certain of its provisions.

KEY WORDS: public health, epidemic safe, medical confidentiality, personal data

INTRODUCTION

The concept of medical confidentiality has long been
known to society'. Today, the postulate of prohibiting the
disclosure of medical confidentiality is enshrined by the
vast majority of countries and is part of the legal guaran-
tees for the protection of human rights and freedoms. At
the same time, the COVID-19 pandemic has exacerbated
the eternal conflict facing people: individual vs. public
interests? Furthermore, the question was raised: what are
the limits of protecting confidential information about a
persons illness in an epidemic/pandemic and the retention
period of such information? A separate challenge was the
rapid spread and use of various applications that contain
personal data. So, it seems that today society is probably
at the next stage of rethinking the boundaries of medical
confidentiality

THE AIM

The purpose of this article is to establish public opinion on
the limits of medical confidentiality in the face of epidemic
threats exacerbation? and rapid spread of the use of vari-
ous applications that contain personal data, including the

Wiad Lek. 2021;74(11 p.2):2877-2883

state of individual’s health. This may be the basis for the
possibility of changing the paradigm of state policy on the
protection of medical confidentiality in an exacerbation of
the epidemic situation

MATERIALS AND METHODS

This research is based on regulatory acts, scientific articles,
and opinions of both medical workers and ordinary citizens
of the Republic of Poland (hereinafter, RP), the Federal
Republic of Germany (hereinafter, FRG), and Ukraine.
Additionally, judicial practice, doctrinal ideas, and views
on this issue have been used. In order to achieve the goals
were used a set of general and special scientific approaches
as well as the series methods, namely: dialectical, compar-
ative, analytic, synthetic, comprehensive, statistical, and
generalization.

RESULTS AND DISCUSSION

The COVID-19 pandemic continues to actively change the
face of the world, while more and more variants of this virus
(SARS-CoV-2 Alpha, Beta, Gamma, Delta, Lambda) are
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constantly appearing [3]. In such a challenging environ-
ment, society faces a number of questions: 1) how to strike
abalance between respecting the right to medical confiden-
tiality in a pandemic and protecting public health, 2) what
is prevalent in an epidemic/pandemic state: individual or
public interests, 3 ) Is it appropriate in an epidemic/pan-
demic state not to disclose the fact of a particular person
infection, 4) what are the limits of protection of medical
information about a person’s health, 5) what are the cur-
rent threats of illegal use of personal data stored in various
electronic databases? However, this list is not exhaustive,
and addressing these issues requires lengthy discussions
and in-depth research. Therefore, in our study, we limited
the questions range to only three positions.

1. Medical confidentiality: the concept and liability for
its disclosure. Medical confidentiality is a consequence
of the development of civilization, and therefore its
concepts and boundaries are closely linked to the level
of development of society and its institutions. As it was
successfully noted by Rieder Ph., Louis-Courvoisier M.,
Huber Ph. “Medical confidentiality was and is today a
medical and societal norm that is shaped collectively.
Any change in its definition and enforcement was and
should be the result of negotiations with all social actors
concerned” [4]. On the one hand, medical confidential-
ity is a burden for medical personnel and, on the other
hand, a guarantee of their work safety and the quality
of its performance. Medical confidentiality is still and
will be a matter of the health care system and an ethical
dilemma. Its concepts, limits, and conditions of the
disclosure are always in the focus of scientists [5-10].

At the international level, the doctor’s duty to maintain

confidentiality was enshrined by the World Medical Asso-

ciation in the Geneva Declaration (1948): “I will respect the
secrets which are confided in me, even after the patient has
died” [11]. But what is medical confidentiality? No interna-
tional legal act contains a clear definition of this concept. At
the same time, in each state, regulatory legislation contains
provisions on medical confidentiality. In general, medical
confidentiality meaning is “the principle of keeping secure
and secret from others, the information given by or about
an individual in the course of a professional relationship,

and it is the right of every patient, even after death” [8].

Also, researchers and practitioners have now developed

generally accepted recommendations on the limits of

medical confidentiality and the rules of its disclosure [12].

However, health professionals and lawyers are constantly
faced with dilemmas about the appropriateness of disclos-
ing confidential health information and addressing the
issue of liability for such disclosure. Each country has laws
governing the collection, receipt, storage, use, dissemina-
tion, ensuring, and protection of confidential information,
including the healthcare field. First of all, this right is pro-
tected by the Basic Laws of the states. For example, in Art.

51 of the RP’s Constitution, Art. 32 of the Constitution of

Ukraine, Art. 2 of the FRG Constitution. Also, this right

is detailed and specified in other regulations. For example,

in Ukraine, these are the Laws “On Information”, “On Per-
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sonal Data Protection”, the Fundamentals of Health Care
Legislation, “On Psychiatric Care’, the Civil Code, etc. In
RP - The Patient Rights and Patients Ombudsman Act, The
Medical Profession Act, The Civil Code Act, and Code of
Medical Ethics which is not considered a legal act [9]. In
FRG, the right of every individual to respect and respect
for private and intimate spheres and to informational
self-determination can be derived from the Basic Law in
relation to the state vis-a-vis the citizen (Art. 1 I in con-
junction with Art. 2 I GG), the (model) Professional Code
of the German Medical Association (MBO), the German
Civil Code, etc. [10, p. 290-291]. In addition, each of the
states has criminal law provisions that prohibit the disclo-
sure of medical confidentiality and determine the limits
of punishment of a person who commits such an offense.
In particular, in the Penal Code of RP, it is Art. 266, in the
Criminal Code (hereinafter, CC) of Ukraine — Art. 132
and Art. 145, in the CC of FRG - Section 203. How often
are convictions handed down for these offenses? Quite
rarely. Thus, for example, according to the Unified State
Register of Judgments of Ukraine, only one sentence was
passed under Art. 132 of the Criminal Code of Ukraine
(judgment of the Central District Court of Simferopol
dated 22.01.2013, case Ne 122/9610/2012) on the disclosure
of medical confidentiality [13].

Some cases have also been considered by the European
Court of Human Rights (for example, “Panteleyenko v.
Ukraine” (Application no. 11901/02) 29.06.2006, “L.L. v.
France” (Application no. 7508/02) 10.10.2006, “Armonas
v. Lithuania” (Application no. 36919/02) 25.11.2008, “Bir-
iuk v. Lithuania” (Application no. 23373/03) 25.11.2008,
“Avilkina and Others v. Russia” (Application no. 1585/09)
06.06.2013, “L.X. v. Latvia” (Application no. 52019/07)
29.04.2014, “Konovalova v. Russia” (Application no.
37873/04) 09.10.2014, “Sidorova v. Russia” (Application
no. 35722/15) 28.05.2019 etc.

The question of the expediency of using the terms “doc-
tors secret” and “medical confidentiality” is also debatable
today. Researchers claim that doctors’ secret is a more slang
term, and the wording of medical confidentiality is more
appropriate because not only doctors but also other health-
care professionals and staff are in contact with patients
during treatment. Thus, the scope of people who are in
touch with the information that they are obliged to keep as
a secret of the patient is not limited to the doctor only [14,
p. 206]. We could agree with this caveat because “doctors
secret” is a subjectively narrower concept. Instead, “medical
confidentiality” fully reflects the reality, encompassing not
only doctors but also junior medical staff and persons who
have become aware of confidential information in connec-
tion with the performance of professional or official duties.

In order to protect the rights of patients and medical
professionals (also including from state’s interference), the
legislation prescribes cases when the disclosure of medical
confidentiality is lawful. Usually, a person can disclose
confidential information if 1) the individual has given
consent, 2) the information is in the public interest (that
is, the public is at risk of harm due to a patient’s condition),
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7%
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Do not know exactly
® Absolutely not

Absolutely yes

Fig. 1.The answer of the respondents of the second
group regarding the disclosure that the personisill,
in the epidemic conditions

68%

Do not know exactly
m Absolutely not

Absolutely yes

Fig. 2. The answer of the respondents of the first
group regarding the disclosure that the person is

3) disclosure is compelled by law (often public risk issues
are covered by laws that compel disclosure, such as for
positive test results for HIV/AIDS) and 4) the information
is in the public domain already [15]. Exactly the second
exception is of interest in our study. As the authors of the
publication emphasize, “You may disclose information to
prevent ‘serious or imminent threat to the life or health of
the individual concerned, or another. An example is if you
become aware of information that could result in a disease
epidemic” [15]. So, the logical question arises: is it advisable
for a healthcare professional to keep a secret of the fact of
person’s infection in an epidemic/pandemic?

2. The expediency of medical confidentiality in the face
of epidemic threats. Today, there seems to be a need to
review or confirm the current limits of medical confi-
dentiality. We may not focus on the time of Hippocrates
when only one doctor examined the patient. Today, in
addition to health workers, access to medical infor-
mation is available to a number of others through the
introduction of health insurance, active digitalization of
society (electronic data storage systems, mobile appli-
cations) [16], and most importantly - modern society
is faced with the rapid and hard-to-control spread of
coronavirus infection. SARS-CoV-2 and its strains.

As already noted, the concept of medical confidentiality and

its boundaries are changing along with the development of

ill, in the epidemic conditions

our society [3]. In such circumstances, it seems appropriate
to raise the question: will the COVID-19 pandemic become
the driving force that will once again change the boundaries
of medical confidentiality. We surveyed residents of Ukraine,
Poland, and Germany: medical workers (Group I, 100 people)
and ordinary citizens (Group II, 300 people) on a number of
issues. And this poll seems to have shown that a pandemic
could be another starting point for a new paradigm.

Thus, answering the question “Do you consider it permis-
sible to disclose data that a person is sick in an epidemic”
only 31% of respondents in group II replied, “categorical-
ly no”. Another 7% did not have an exact answer to this
question. Furthermore, as many as 62% agreed because it
can help reduce the infection spread. It is noteworthy that
from this group, 49.7% of people had coronavirus infection,
28.3% - not, 21.4% - do not know exactly, and 0.6% did
not want to answer this question. At the same time, when
surveying health professionals regarding the question “Do
you consider it permissible to disclose data that a person
is sick in an epidemic” 22.4% answered “absolutely not”,
10.2% — do not know the answer to this question and 67, 4%
of respondents consider it appropriate. That is, in general,
61.7% of respondents understand the need to change the
view on the limits of strict protection of medical confiden-
tiality in the face of epidemic threats, which is clearly seen
in the diagrams below. (Fig. 1 and 2).
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Fig. 3. Correlation between the presence of the
disease and the attitude towards disclosure

Respondents from regional centers, district centers, and
rural areas were involved in the survey of both medical
professionals and ordinary citizens. And 66.7% (64 people)
of surveyed health professionals live in regional centers.
From their total number answering the question: “Do you
consider it permissible to disclose data that a person is ill
in an epidemic?” 72% of respondents answered affirmative,
20% of respondents were categorically against the disclo-
sure, and the rest chose “I do not know”. Representatives of
medical professionals from district centers and rural areas
were 33.3% (36 people). Of these, 67% of respondents be-
lieve that information about sick people should be available
in an epidemic, 5.5% voted against such an approach, and
27.5% had no answer.

75.3% of Group II respondents (230 people) live in re-
gional centers. Of their total number, 56.5% are convinced
that disclosing medical secrets in the face of epidemic
threats will help reduce the number of infected people,
33% believe that this is unacceptable, and 10.5% chose the
option “I do not know”. The number of respondents from
district centers and rural areas is 24.7%. At the same time,
out of 70 people, 83% voted for the dissemination of infor-
mation, 11% (8 people) — categorically against disclosure,
and 6% did not decide on the answer.

In general, we see that the vast majority of respondents
from rural areas, district centers, and regional centers
believe that the disclosure of medical confidentiality in
the face of epidemic threats is justified, while residents
of rural areas and small towns are more inclined to the
necessity of disclose.

In our opinion, such results can be explained by: 1) a
smaller population in district centers and rural areas, which
results in 2) closer ties between the inhabitants of these
settlements and 3) faster dissemination of information.

In general, this thesis is confirmed by the following
information: most often, the expediency of disclosure is
emphasized by those respondents of group II who became
ill with COVID-19 (63.38%), while the lowest percentage
of those who are committed to “concessions regarding the
right to medical confidentiality” does not know whether
they were sick (52.11%). At the same time, regardless of the
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category of respondents, the majority still agree with the

expediency of disclosure in order to reduce the infection

spread rate. Correlation between the presence of the disease

and the attitude towards disclosure is presented in Figure 3.

It is clear that in order to adjust the current regulative
provisions, one should first conduct a large-scale opinion
poll and evaluate all the pros and cons of such changes.

However, on the other hand, the results of our survey

seem indicative and may form the basis of further, more

in-depth research.

3. Use of applications to control the epidemiological
situation and the issue of relevant personal data
storing. As a result of the coronavirus pandemic, states
have begun using a variety of programs to communicate
with medical staff and patients, monitor their health,
and people’s compliance with self-isolation through
the use of mobile services and cell phone surveillance
software. Appropriate software has been developed to
monitor the symptoms of COVID-19, map the popula-
tion movements, monitor contacts of infected persons,
execute quarantine orders, etc. In turn, this has caused
the need to ensure the confidentiality of medical data
and proper cybersecurity of relevant software and
mobile services (applications), which is now actively
discussed in society [17-18; 19, pp. 27-31]. Australia,
China, Israel, Norway, Singapore, and South Korea
were among the first to introduce mobile-based contact
tracking. In the United States, there is a need to remove
restrictions on access to communication programs for
specific categories of people, so it was allowed to use Ap-
ple FaceTime, Facebook Messenger, Google Hangouts,
Zoom and Skype, etc., for communication. [17]. RP
launched the Kwarantanna Domowa mobile service. In
Ukraine, for citizens crossing the state border, a mobile
application of the electronic service “Act at home” was
also introduced [22].

At the same time, it should be noted that the degree of

interference with a person’s privacy or the level of track-

ing of persons in need of self-isolation through mobile
services varies among the countries. Due to the general
privacy policy in the countries of the Asian region, stricter
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control over the population has been established there. For
example, in Singapore, the Trace Together application was
created, which not only monitors a person’s compliance
with the self-isolation mode but also records the phones
of people with whom the person who installed the appli-
cation is in contact via Bluetooth. In China, the authorities

did not develop any applications but instead tracked the

movement of citizens via GPS coordinates or the use of

bank accounts [23].

It should be emphasized that many human rights de-
fenders, specialists in the field of law (N. Korshivsky [24],
C. Veliz [18, p. 110], M. French, A. Guta, M. Gagnon, and
others [25]) challenge the effectiveness of such applica-
tions to reduce the level of infection spread [18, p. 112].
Regarding the respondents of the first group, when asked
about the effectiveness of using the mobile application of
the electronic service to reduce the epidemic tension on
a five-point scale, the majority (36%) focused on mark
three. At the same time, among the surveyed respondents
of group II, the majority (46.5%) indicated zero efficiencies
of the mobile application. Such a response rather indicates a
low awareness of the population about the primary purpose
of implementation and the use of this electronic service
or distrust of the government. In addition, this answer
to the question about the effectiveness of the application
is associated with a low percentage of use of this service
because 76% of the respondents of group II indicated that
they did not try the application.

Today, the threat to privacy from the uncontrolled use
of personal data, including sensitive (vulnerable) personal
data, should be noted through applications. It seems that
they can be divided into three main types:

1. Threats of various kinds of abuse by the authorities
and/or large private corporations. In the long run, the
confidential data obtained during the pandemic period
can be illegally used by both governmental and non-gov-
ernmental organizations for marketing purposes to
influence the behavior of active users of social networks,
and so on’. In addition, large technology companies now
gain more power than government institutions.

2. Threats related to cybercrime: today, electronic systems
of health care facilities that store personal medical in-
formation about patients and biometric data are under
threat more than ever before. Although many people
believe that biometric authentication systems cannot
be hacked or tricked, biometrics is not as reliable as
they think*.

3. Threats related to discrimination, undermining the
reputation of certain ethnic groups or national minori-
ties’. After all, information about health and habits can
be especially vulnerable in the case of employment and
insurance [19, pp. 27-31]. Detection of disease through
digital technology in certain religious or ethnic groups
can also lead to various forms of harassment and violence.

However, despite the existing threats to privacy, under

certain conditions, namely the controlled use of mobile

services, mobile phone tracking programs to identify risks
of COVID-2019 infection and prevent this disease, the
pandemic can be stopped, and they could be of help to
physicians who fight the disease. After all, most of the re-
spondents we interviewed, as noted, allow the disclosure of
data on the disease of a person in an epidemic because it can
help reduce the spread of infections. However, in order for
users of mobile services to help stop the spread of diseases,
states must ensure these programs to be user-friendly, the
legality, clarity, and accessibility of the rules of processing
and storage of personal data, their reliable protection.
The use of such mobile services must be strictly regulated.
In particular, Regulation of the European Parliament and
of the Council on the protection of natural persons with
regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC
defines clear principles of personal data processing in auto-
mated systems, databases (Article 5): lawfulness, fairness
and transparency’, ‘purpose limitation, ‘data minimisation,

‘accuracy, ‘storage limitation”, ‘integrity and confidential-

ity’ and ‘accountability’ [27]. At that time, the poll showed

that state officials often violate its requirements, which, in
our opinion, may further exacerbate the conflict between
individuals and government institutions.

'Traditionally, the cure for the medical secrecy concept development begins with the appearance of the Hippocratic oath. However, some researchers note that this concept earlier appeared
in ancient India, where the rule was: “You can be afraid of a brother, mother, friend, but never — a doctor!” [1].
2 Hereinafter we will talk about epidemic threats coming from viruses that are characterized by high virulence and contagiousness.

3 For example, one of the most high-profile privacy scandalsis related to Cambridge Analityca, when the company used the personal data of more than 87 million users to build psychological
profiles of voters around the world to develop personalized political propaganda and election influence [18, pp. 108].

“For example, in 2011 Israeli authorities announced that the entire national biometric database they owned had been stolen, along with information on names, dates of birth, social
security card numbers, family members, immigration dates, and medical records. of the Israelites. This information was stolen by a contractor and sold to a criminal corporation, which
later made it fully available online in the digital underground. That provided additional opportunities for a wide range of crimes [26, p. 3971.

> In South Korea, for example, cell phone tracking has been used to confirm the link between infections and a number of LGBT nightclubs, which has provoked a backlash against a mar-
ginalized group. And in Guangzhou, China, dozens of Africans have reported evictions and other discriminatory treatment due to misrepresentation of connection with COVID-19 [25].

5The Norwegian National Data Protection Authority (Datatilsynet), which allowed data processing without depersonalization to track the smartphones of COVID-2019 contacts in case
of impossibility to draw accurate conclusions, raised some reservations about maintaining a balance between privacy and protection of public health interests. [20]. It should be noted
that among the respondents of the Il group surveyed by us (ordinary citizens) 73.3% indicated that they were not informed about the purpose of collecting their personal data during
(OVID-19 and 66.7% did not consent to the processing of these data.

"The survey of respondents of group Il showed that 89.2% did not aware of the subsequent use of personal information provided by persons during self-isolation through a mobile appli-
cation. In addition, 81.1% of respondents indicated that they were not informed about the period of storage and deletion of the information provided. As for the retention period of the
collected personal data, 39.8% believe that they should be deleted immediately after the end of self-isolation or recovery of the person; 22% — 14 days after the end of self-isolation or
recovery; 19.5% — after the end of the active phase of the disease; another 18.7% — 30 days after the end of quarantine.
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CONCLUSION

Thus, it can be stated that virtual means of communication
between patients and healthcare professionals, the use of
mobile electronic services (applications), and other latest
technologies in conditions of increased risk of infection
have exacerbated the understanding of medical confiden-
tiality and protection of personal data collected during the
COVID-19 pandemic. The survey shows that a significant
number of respondents recognize the expediency of disclos-
ing the fact of infection of a person in the face of increased
epidemic threats. However, mass collection of personal sen-
sitive data and non-compliance with the Regulation of the
European Parliament and of the Council on the protection
of natural persons with regard to the processing of personal
data and on the free movement of such data further may lead
to exacerbation of social conflict. Therefore, we consider it
appropriate to recommend that national governments to
specify certain provisions of this Regulation (for example,
on the amount of personal data collected, the retention
period of such information, the procedure and timing of its
destruction) in order to avoid broad interpretation of certain
its provisions and to ensure a balance between private and
public interests. Although previous polls show that society,
in general, is ready to change the paradigm of public policy
to protect medical confidentiality in the face of an epidemic
situation escalation.
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ABSTRACT

The aim: 1) To develop an informative model of the process of automated qualification of criminal offenses against human health for countries with a continental legal system;
2) on the basis of information model to create a decision support system in the form of a software product in terms of qualification of a criminal offense against human health.
Materials and methods: The information model of the process of automated qualification of a criminal offense against human health was developed using the BPMN method
on the basis of European countries’ legislation with a continental legal system. According to the information model, a decision support system was developed in the form of a

software product.

Results: 1. An information model of the process of automated qualification of criminal offenses against human health for countries with a continental legal system has been
developed. 2. A system of decision support in the form of a software product as an element of law enforcement in terms of qualification of a criminal offense against human health.
Conclusions: The proposed decision support system for automated qualification is a means of preventing unreasonable qualification of committed offenses as it minimizes the
errors of this process. As a result, it will increase the preventive effect and the quality of law enforcement work to prevent crimes against human health.

KEY WORDS: health; criminal offenses; qualification, decision support system

INTRODUCTION

The right to life is enshrined in Article 3 of the Universal
Declaration of Human Rights [1]. Accordingly, health care
as a basic component of life was and remains the primary
task of law enforcement.

However, statistics show that crimes against health in-
volving the use of computer technology are becoming more
widespread. For example, in an analytical report Internet
Crime Complaint Center Federal Bureau of Investigation
Paul Abbate pointed out [2, p. 3]: “In 2020, when Amer-
ican society focused on protecting our families from the
global pandemic and helping the needy, cybercriminals
took the opportunity to profit from our dependence on
technology and engage in cybercrime. These criminals
have used phishing, spoofing, extortion, and various forms
of Internet fraud against the most vulnerable members of
our society — health workers seeking personal protective
equipment, families checking billing information, and
many others. "Given the globalization of cybercrime and
the COVID-19 pandemic, we can say the globalization of
this problem around the world.

In order to protect the health of the population in demo-
cratic countries, the systematic activities of law enforcement
and the judiciary are implemented, where computer technol-
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ogy is used more and more every year. In fact, the so-called
“Digital Forensics”, which is based on the latest software, is
already being claimed. Alisha Asquith and Graeme Hors-
man in the article “Let the robots do it! - Taking a look at
Robotic Process Automation and its potential application in
digital forensics “[3] investigated the state of digital forensics
and outlined the prospects of robotic automatic technology
(Robotic Process Automation, RPA) in forensic activities.

Graeme Horsman in his article “Raiders of the lost arti-
facts: Championing the need for digital forensics research”
[4] asserts the concept of “digital artifacts” as an element
of “digital forensics”. The researcher points out that the
use of the latest technologies allows to record and digitize
traces of objects that are important in the investigation and
forensic activities; to make a forecast of the possibility of
finding out new data on crimes that can not be detected
and recorded, so to speak, “classic” forensic means.

A new level of litigation is also being developed - litiga-
tion with the use of digital technologies [5]. In particular,
in American legal practice, two electronic systems that
provide electronic litigation there have existed for a long
time. The first of these, Public Access to Court Electronic
Records (PACER), has been operating since 1988 [6] and
is a database of court documents with free access by users.
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The second system — CM / ESF is designed to submit doc-
uments to the court (in force since 2001) [7]. The system
of electronic courts is increasingly established in various
countries around the world [8].

Therefore, it is not surprising that the assertion of elec-
tronic litigation in the European Union is supported by
significant regulatory support [5, p. 106]. In particular, the
recommendations of the Committee of Ministers of the
Council of Europe were adopted in this regard [9].

However, even in the conditions of the outlined digi-
talization of law enforcement and judicial activity, their
obligatory component remains the qualification of the
detected offenses in accordance with the norms of crim-
inal law. Until recently, such work was based solely on
the knowledge and experience of law enforcement, on a
person’s organizational and mental functionality. But with
the development of scientific and technological progress
in this area, new opportunities open up — computers with
special software allow you to process large amounts of data
and make informed decisions in a short time. Therefore,
the creation of decision support systems (DSS) for the
qualification of criminal offenses against human health
in accordance with criminal law should be considered an
urgent task for scientists.

DSS is an interactive automated system that helps the
decision-maker to use data and models to solve unstruc-
tured or poorly structured problems [10]. Unstructured
problems are characterized by the fact that their descrip-
tion is dominated by qualitative factors that are difficult
to formalize, and quantitative relationships between these
factors are usually not defined. Weakly structured prob-
lems combine quantitative and qualitative dependencies,
and insufficiently certain aspects of the problem tend to
dominate [11].

DSS has already found its application in various fields
of jurisprudence.

1. DSS in rule-making. Thus, Mirna El Ghosh, Hala
Naja, Habib Abdulrab, Mohamad Khalil in [12] “Towards
a Legal Rule-Based System Grounded on the Integration of
Criminal Domain Ontology and Rules” outlined DSS for
the Lebanese criminal sphere based on ontology integra-
tion criminal area and a set of logical rules that are defined
using the SWRL language.

Obolentsev V.E, Hutsa O.M., Demchenko O.B. in the
study “Information technology of verification of algorith-
mic of medical regulations” [13] revealed the technology
of using the method BPMN (Business Process Model and
Notation) for logical and analytical verification of texts of
regulations.

2.DSS in criminology. As an example, we can highlight
the criminal analysis system RICAS (Real-time Intelli-
gence Crime Analytics System) [14]. This system allows
you to perform analysis of the criminal situation, analysis
of the general profile, analysis of a specific investigation,
comparative analysis, analysis of group crime, analysis
of the profile, analysis of investigations [15]. There are
other systems of criminal analysis with similar tasks and
functionality [16].

3. DSS in the judicial sphere. An example of a court de-
cision support system is the VERDICTUM court decision
analysis system [17]. It allows you to work with a complete
database of court decisions; quickly select similar decisions
on one subject and circumstances of the case; analyze the
practice of law enforcement with the help of the regulatory
framework, etc. [18].

THE AIM

In order to ensure the proper qualification of offenses as

part of the preventive activities of law enforcement in the

prevention of criminal offenses against human health, there

is obviously a need to create a system that would:

- reduced qualification errors, including due to corruption
factors;

— accelerated the qualification process.

Research hypothesis: it is possible to create a DSS for the

automated classification of criminal offenses against human

health in accordance with the rules of criminal law that would

be universal for countries with a continental legal system.

Tasks of work:

1) to develop an information model of the process of
automated qualification of criminal offenses against human
health for countries with a continental legal system;

2) on the basis of the information model to create DSS
in the form of a software product as an element of law en-
forcement activities in terms of qualification of a criminal
offense against human health;

3) to test DSS for qualification of criminal offenses against
human health in a country with a continental legal system.

MATERIALS AND METHODS

Regarding the implementation of the first task.

The information model of the process of automated qual-
ification of a criminal offense against human health was
developed using the BPMN method and Microsoft Visio
software (vector graphics editor with a library of graphic
elements of BPMN notation version 2.0).

Regarding the implementation of the second task.

The software product is developed using software engi-
neering technologies:

- HTMLS5;

- Bootstrap 4.6.0 (CSS) framework;

- JavaScript;

- JQuery 3.5.1;

— the jQuery plugin Bootstrap-select (The MIT License).
Regarding the implementation of the third task.

The DSS check on the qualification of criminal offenses
against human health was carried out based on the verdict
of the court of Ukraine - a country with a continental
legal system. Namely, the verdict of the Dzerzhinsky
City Court of the Donetsk Region of October 21, 2013,
in case Ne 225/3371/13-k. [19]. The perpetrator was then
prosecuted for encroaching on human health under Part
2 of Article 134 of the current Criminal Code of Ukraine
“Illegal abortion”.
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RESULTS
Results for the first task.

Based on the analysis of the criminal legislation of
European countries with a continental legal system, an
information model of the process of automated qualifica-
tion of a criminal offense was developed (see Fig. 1). The
BPMN (Business Process Model and Notation) method
and Microsoft Visio software were used.

The information model presented in fig. 1, determines
the structure of the process of automated qualification of
a criminal offense against human health. Its elements are:

1) the stage of development of the general part of DSS:

- development of a conceptual (substantive) model that
determines the structure of the DSS knowledge base,
the properties of its elements, and the causal links
between them;

- development of a DSS user interface model that defines
the appearance and functionality of visual elements
(headers, menus, windows, system messages, etc.)
through which DSS “communicates” with the user.

This stage is performed once at the beginning of DSS
development;

2) the adaptation stage of DSS for the country:

- formation of a criteria list of describing the criminal of-

fense based on the criminal law of the country selected

to automate the process of automation of qualifications;

- filling the DSS knowledge base following the developed
conceptual model of knowledge base and the formed
criteria list (set and order of questions and answers);

- filling in the DSS user interface according to the inter-
face model and a set of questions and answers in the
country language chosen to automate the process of
automation of qualification of criminal offenses.

This stage is performed for each of the countries that
implement DSS or after a change in the criminal law of a
country that already has DSS;

3) the stage of using DSS:

- introduction of a criminal offense’s description in DSS
according to the content of knowledge base (set and
order of questions and answers) and through the user
interface;

- qualification of a criminal offense against human health
and determination of possible sanctions on the basis of
its description, which is formed based on the analysis
of user responses to DSS questions.

This stage is performed in case of need of qualification

of a criminal offense.

An analysis of the criminal law of European countries
with a continental legal system gives grounds to claim that
they all contain articles providing for liability for criminal

Choose committer’s age at the time of commission

Choose an age group

under 14

from 14 to 16
from 16 to 18
from 18 to 21

Please, make a choice

from 21

Fig. 3. Screenshot of the computer screen from the menu for choosing the age of the criminal offense’s subject.

PERSONAL DATA
SURNAME, NAME

[ Person_4

v)

Date of birth Nationality

I XX XX XX Owv l [Ukraine

OBJECT
Choose the object

[Personal's state of health

VICTIM'S DATA
SURNAME, NAME

[ Person_2

Date of birth Nationality

I XXXX.XX a \IJ [Ukraine v ]
Choose victim’s age at the time of offence commission
After 18 v|

Algorithm for performing the qualification
formula is carried out relatively:

Committer’s: Person_4
Date of birth xxxxxx
Citizen of Ukraine

Object’s: Personal’s state of health

Victim’s: Person 2
Date of birth xx.xx xx
Citizen of Ukraine
Victim’s age: After 18

Fig. 4. Screenshot of the computer screen with answers to DSS requests.
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Data for qualification and Formula

regarding the committed act by: PERSON_4
date of birth XX XX. XX

citizen of Ukraine

as concerns victim:

PERSON_2

date of birth XX . XX. XX

citizen of Ukraine

Committed act against Human health is determined by a criminal violation provided for in

paragraphs (a) and (b) of Art. 4.2.10. lllegal abortion
Qualification Formula (Art.2.8.2):

Property

Article of
damage

the Special Part
Fig. 5. Screenshot of the computer screen with the qualification formula

Data for qualification and Formula

Basic degree of severity of the crime, committed by PERSON_4 - 3
-no established Reducing signs for 3 degrees
-no established Reducing signs for 2 degrees
-no established Increasing signs for 2 degrees

-no established Increasing signs for 1 degree

CONCLUSION:

Basic degree of severity of the crime, committed by PERSON_4 - 3;

Possible sanction:
1) a fine of 1,000 to 2,000 units of account

2) imprisonment for a term of 3 to 4 years.

Determining the severity of the crime and Conclusion

Preparation or | Criminal
criminal attempt | complicity

Renunciation
of crime

Determining the severity of the crime and Conclusion

_
Fig. 6. Screenshot of the computer screen on the severity of the criminal offense and the possible sanction.

offenses against human health. Therefore, we can say that
the developed information model is universal.

The result of the second task.

To compile a criteria list describing a criminal offense,
the criminal legislation of Ukraine was chosen, namely
the Draft of the Criminal Code of Ukraine (hereinaf-
ter-DCCU) estimate March 29, 2021 [20], which was
established by the Working Group on Criminal Law De-
velopment by Presidential Decree Ne 584 / 2019 of August
7,2019 “Issues of the Commission for Legal Reform” [21].
A total of twenty-five criteria (multiple choice questions)
have been identified to qualify an act as a criminal offense
or to establish that it is not. The order of questions, their
content, and options for possible answers are determined
by the relevant articles of the General Part, and the items
and numbers of articles that are the result of qualification
— the Special Part of the DCCU. The DSS knowledge base
has the form of an algorithm developed using the BPMN
method and Microsoft Visio software (see Figure 2).

In the created software product, the user interface has
the form of windows with titles in the form of questions,
answer options in which appear at the cursor. From them,
the user chooses the necessary answer. An example is the
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choice of the age of the criminal offense’s subject at the
time of its commission (see Fig. 3).

The result of the third task.

The DSS created in the form of a software product was
tested on the data from the actual court verdict in the
case of the Court of Ukraine Ne 225/3371/13-k [19] on
the committed offense of human health in the manner
outlined above. In fig. 4 shows an image (screenshot) of
the computer screen with the answers to the requests of the
developed software product according to the circumstances
of the criminal offense.

The result of the approbation is an automatically created
qualification formula under the norms of the DCCU on
criminal offenses against human health (see Fig. 5).

The next stage of DSS work is to determine the severity
of the criminal offense and the conclusion on a possible
sanction. The screenshot of the computer screen with its
results is shown in Fig. 6.

DISCUSSION
This allows us to say that the results of the work are origi-
nal, its scientific goals are implemented in due course. The
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effectiveness of the proposed DSS on the qualification of
other offenses under the PKKU was confirmed at a webinar
held on May 11, 2021, with the participation of the Working
Group on the Development of Criminal Law of Ukraine
[21] and other legal professionals.

The DSS developed together with other technologies of
digitalization of legal activity should become a part of a new
technological format of jurisprudence, which has already
been largely formed - the so-called Legal tech. Legal tech is
an industry that combines jurisprudence and high technology
(chatbots, webbots, search engines, DSS, and other technolo-
gies) in order to speed up, increase convenience and economy,
and thus increase efficiency in resolving legal issues.

We pay attention to this circumstance as well. More and
more software is used in rule-making. This practice is based
on the latest approach in processing texts and creating a for-
mat that is understandable to computers. L A. Karpov, S.V.
Antonenko in the article “Review of methods of intellectual
analysis of the text” [22, pp. 44-45] argue that at this time a
promising area for natural language processing is the use of
technologies of “artificial intelligence” (Natural Language
Processing, NLP) so that computers can understand it. Natural
language processing is used in conjunction with Natural Lan-
guage Generation (NLG) and Natural Language Understand-
ing (NLU). At the same time, texts are created that have a very
high degree of similarity to texts of so-called “natural” origin.
It is significant that the capabilities of “artificial intelligence”
(for example, GPT-2 and GPT-3 technologies) allow you to
create even poems. Nils Kobis, Luca D.Mossink, based on the
results of their research in the article “Artificial intelligence
versus Maya Angelou: Experimental evidence that people can-
not differentiate AI-generated from human-written poetry”
found that even experts find it difficult to distinguish poetic
text created by intelligence from human poetry [23, p.1].

So itis not surprising that digital technologies are also used
for rule-making concerning criminal law. Thus, Mirna El
Ghosh, Hala Naja, Habib Abdulrab, Mohamad Khalil in the
work “Towards a Legal Rule-Based System Grounded on the
Integration of Criminal Domain Ontology and Rules” [24]
proposed a comprehensive methodology for modeling legal
norms in the criminal sphere. According to it, the ontology
of the criminal area is first obtained from legal texts using a
special algorithm, and then on the basis of this ontology legal
rules-norms are formalized.

Taking into account the above circumstances, we can say
that the proposed DSS technology can be implemented in the
process of criminal lawmaking to verify the algorithmicity of
the texts of regulations. At the same time, we pay attention
to the forecast of OE Radutny [25] - digitalization generally
changes the value of legal regulation, which will lead to new
forms of the socially dangerous behavior of “digital man”
(Homo numerals, Homo digitalis, Homo Horologium) and
the corresponding new criminal law.

CONCLUSIONS
The proposed DSS should increase the effectiveness of
human rights activities, as it significantly speeds up the

process of qualifying offenses and minimizes errors. Also,
this technology can provide proper control of the results
of such work. Therefore, the proposed DSS will promote
the right to a fair trial, which is enshrined in Article 6 of
the Convention for the Protection of Human Rights and
Fundamental Freedoms [26].
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ABSTRACT

The aim: Establishing the forms of criminal liability in case of death of the patient and the presence of such a condition as the desire of the relatives of the deceased to reconcile
with the subject of the criminal offense.

Materials and methods: In the course of the study, 62 court judgements were used. Comparative, systematic, analytic, and empiric research methods have been used in this
research.

Results: The position of the victims — relatives of the deceased — has a direct influence on the choice of the form of criminal liability. A medical worker who is the subject of
a criminal offense may reconcile with the relatives of the deceased patient and enter into a reconciliation agreement. It is the parties of the agreement who consent to the
punishment and the possible exemption from it.

At the same time, the court cannot exempt a medical worker from criminal liability in case of a patient’s death. This thesis is based on the fact that the possibility of such
exemption is directly related to the reconciliation with the victims who are patients that were provided with medical service. Besides, death is a consequence that is irreversible.
Conclusions: The exemption from criminal liability according to the reconciliation of the guilty person with the victim in case of death of a patient is stated to be impossible.

At the same time, the possibility of concluding a reconciliation agreement in this case has been established.

KEY WORDS: a medical worker, death, criminal liability, reconciliation

INTRODUCTION
Criminal liability is the most severe type of legal liability.
It involves the actual use of negative consequences because
of the commission of a criminal offense or an obligation to
endure them [1, 171]. Criminal liability is considered to be
a possible negative impact on a person who has committed
a criminal act which reflects the reaction of the state to
what has been committed by this person. Therefore, the
balance between the radical restrictions which are the
criminal measures to the person who committed a criminal
offense must be imposed with such careful “dosing” as to be
proportionate to the socially dangerous act committed by
the person. The legislator must also take into account the
characteristics of the person who committed the criminal
act. Only the choice of different combinations of criminal
law influence on a person that depends on the guilty per-
son, the essence and typical degree of public danger of the
committed offense will allow to establish justice in criminal
law. These criteria differentiate criminal liability.
Foreseeing criminal liability for the consequence in the
form of death, the legislator should distinguish between
the cases of an intentional and negligent death, take into
account the risk (potential possibility) of death, based on
the initial state of the victim, etc. Thus, the medical pro-
fessionals whose activities are directly related to providing

Wiad Lek. 2021;74(11 p.2):2891-2895

medical service to patients are at high risk of such a possible
consequence as the death of the patient. The conditions of
the patient who requires urgent medical service are meant
primarily.

Therefore, the peculiarities of the profession of medical
workers, the constant impact of their activities on such
values as human life and health are the basis for the con-
clusion that there are grounds for the differentiation of
criminal liability of medical professionals for the damage
caused by them while performing their professional duties
[2,2731].

The burden of ensuring a fair balance between the crime
and the reaction of the state to criminal law measures is im-
posed not only on the court but also on the legislator. After
all, the court individualizes the criminal liability already
differentiated by the legislator. Initially, it is the legislator
who lays the foundations for ensuring the principle of
justice by establishing different responsibilities depending
on the stage of the crime, the presence of qualifying or
privileged features, complicity, etc.

The differentiation of criminal liability is necessary as it
allows to fairly and proportionately distinguish the mea-
sures of criminal law that can be applied to the guilty per-
son, including the medical professional in whose medical
practice the death of the patient occurred.
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THE AIM

This research analyses the impact of reconciliation between
the relatives of the deceased patient and the health worker
on the choice of the form of criminal liability. The aim of
the study also is to determine the forms of criminal liability
in case of the patient’s death and the presence of such a
condition as the desire of the relatives of the deceased to
reconcile with the subject of the criminal offense.

MATERIALS AND METHODS

The basis for this study consists of a number of philo-
sophical, general, and specific scientific methods. The
necessity to study the issues of substantive criminal law in
inseparable connection with the criminal procedural as-
pects required the use of the system method, comparative,
analytical, methods of formal logic and interpretation. The
analysis of a large number of court judgements and court
case files (62 judgements and 12 court case files) created a
sufficient empiric basis for the further study of the issues
declared in this paper. In the course of the study, a survey
of judges, prosecutors, and lawyers was conducted on a
number of issues related to the forms of criminal liability
of medical professionals in case of a patients death (156
respondents were interviewed, including 64 judges, 32
prosecutors, and 60 lawyers). The studies by the Ukrainian
and foreign scientists related to the issues outlined in the
article were also used. Personal experience of scientific
work (18 years) and practical experience of working as
a judge and an advocate (12 years in total) were used. In
particular, personal experience of work as a judge (cases Ne
439/397/17, Ne 608/2388/20), materials of 12 criminal cases
that became the subject of consideration by the Supreme
Court, conclusions of members of the Supreme Court
Scientific Advisory Council were applied.

RESULTS

The basic forms of criminal liability are conviction, pun-
ishment, and criminal record. Each of these forms can
be combined with the other in a variety of ways. Their
use is directly related to the committed socially danger-
ous act. In addition, in a number of cases, the legislator
provides for the possibility of exemption from criminal
liability as a separate institution of the General Part of the
Criminal Code of Ukraine (hereinafter — the Criminal
Code). According to the results of my survey, 94 percent
of respondents consider the existence of the institution of
exemption from criminal liability appropriate, as it helps
to differentiate criminal liability.

Analysis of the works of a number of scientists proves that
the researchers consider the criminal prosecution of doc-
tors for their medical errors to be an excessive punishment
[3; 4]. However, such statements should not be accepted.
First of all, I would like to note that the Ukrainian legislator
has provided for the criminal liability of medical profes-
sionals in such a way that it is less severe than the liability
for similar actions of ordinary citizens. For example, the

2892

failure to provide medical care to a patient if it has resulted
in death or other serious consequences may be punishable
by a maximum term of imprisonment of up to three years.

Among the 12 cases that became the subject of cassation
review during 2018-2021 (acts qualified as the improper
performance of professional duties by a medical or phar-
maceutical worker) acquittals were issued in half of them
(6 cases), 3 were closed due to the expiration of terms
statute of limitations and only in 3 cases convictions were
issued with the imposition of real punishment (proceed-
ings Ne 51-690km18, Ne 51-1299km?20, Ne 51-1835km109,
Ne 51-4837km19, Ne 51-4842km19, Ne 51-5171km19, Ne
51-5472km19, Ne 51-6099km20, Ne 51-6454km19, etc.).

It should also be noted that a conviction is possible only
if other medical experts in criminal proceedings indicate
that the offender has indeed committed a medical error or
failure to perform his or her medical duty.

Scholars aptly state that in the field of errors of medical
professionals the positions of other medical professionals
and experts are decisive for the court or the prosecutor
[5]. Thus, a lawyer is unaware whether a medical ma-
nipulation has been performed correctly or not. For ex-
ample, in criminal proceedings Ne 749/400/17 as a result
of several examinations, it was stated by the experts that
the anaesthesiologist made three unsuccessful attempts
to intubate the trachea of a woman in labour for artificial
lung ventilation while using muscle relaxants [6]. Due to
the untimely implementation of this medical procedure,
the woman died during childbirth, and the new-born died
soon after. The experts stated that the cause of death of
the baby was oxygen starvation. Only the conclusions of
the experts allowed the court to conclude that the actions
of the anaesthesiologist who performed these medical
manipulations were wrong.

I believe that the criminal liability of medical profession-
als is not excessive. It is important to note that 90 percent of
respondents also came to the same conclusion. In addition,
I completely agree with the researchers who state the high
latency of medical crimes [7, 2550]. However, I believe
that it is necessary to distinguish between the cases when
amedical worker tried to provide medical care to a patient
but still made a medical error, and the obvious gross vio-
lations by doctors, such as refusal to provide medical care,
providing medical care in a state of alcohol intoxication,
etc. The need for distinction in these cases was supported
by all respondents.

The institute of exemption from criminal liability pro-
vides for the possibility of such exemption without pun-
ishment and criminal record. Exemption from criminal
liability is possible only in the case of accusation or suspi-
cion of committing criminally punishable acts of a certain
severity, committed with a prescribed by law form of guilt.
Thus, the legislator clearly defines which criminal offenses
the exemption from criminal liability is generally applicable
for and what are the conditions and grounds for this.

Therefore, the exemption from criminal liability is di-
rectly related to the differentiation of criminal liability. If
to take into consideration the forms of criminal liability,
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the application of this institution affects each of them
(conviction, punishment, criminal record).

However, in this study, I will focus only on one of the
types of exemption from criminal liability. It is the exemp-
tion due to the reconciliation of the guilty person with the
victim. Is such an exemption possible in case of medical
crimes, does the consequence for the patient affect the
resolution of the issue, is the position of the patient or his
relatives decisive or even obligatory for the court?

Judicial practice shows that in many cases victims ex-
press a desire to reconcile with the medical professionals
who are prosecuted for committing a medical crime [8; 9].
However, in this case, there are debatable issues, the most
relevant of which are the possibility of such reconciliation,
its dependence on the consequences (death or other health
consequences), the form of criminal influence on the sub-
ject of the crime, and its legal content.

Itis necessary to elaborate on the possibility of applying the
institution of exemption from criminal liability to medical
professionals as a result of the death of a patient under the
condition of the reconciliation of the guilty person with the
victim. In fact, this institution is a legally provided possibility
for the state to refuse to apply criminal liability to a medical
worker who is the subject of a crime. This in turn entails
several important legal consequences: non-application of
such a form of liability as punishment or criminal record.

DISCUSSION

Ukrainian criminal law provides for the possibility of ex-
emption from criminal liability due to the reconciliation
of the guilty person with the victim under the following
conditions: the act was committed for the first time; the
act belongs to criminal offenses or minor negligent crimes;
there is reconciliation with the victim; the inflicted damage
was compensated or eliminated. The scholars point out that
a similar criminal law institution is provided only in the
criminal codes of the CIS member states, Latvia, Lithuania,
Mongolia, and Romania [10, 72].

In Ukraine, criminal offenses or negligent serious crimes,
which are the most common medical criminal offenses,
include illegal abortion or sterilization (Article 134 of the
Criminal Code), failure to provide medical service to a
sick person by the medical professional (Article 139 of the
Criminal Code), improper performance of professional
duties by the medical or pharmaceutical professional
(Article 140 of the Criminal Code). In fact, all specially
qualified components of these acts belong to minor crimes.
Therefore, based on the form of guilt and belonging to
this category of criminal offenses, it can be stated that the
institution of exemption from criminal liability due to
reconciliation is possible to apply in the case of these acts.

No problem arises when a patient who is a victim of a
medical crime is alive. Obviously, this patient can reconcile
with the medical worker who is the subject of the crime.
However, the discussion arises if the patient dies. Relatives
of the deceased may be recognized as victims in such a case
according to the Ukrainian procedural legislation.

The notion of the concept of “victim” has been investigat-
ed in the scientific literature. In particular, the studies by
Y.V. Baulin [11], O.O. Dudorov [10], V.V. Navrotska [12],
O.V. Perepadia [13], K. Chumak [14], A. Yashchenko [15],
and others. O.0. Dudorov emphasizes that the exemption
from criminal liability can occur only in the case of recon-
ciliation with the direct victim - the victim of the crime. At
the same time, the scientist notes that he has changed his
position on this problem, as he previously agreed with Y.V.
Baulin, V.V. Navrotska, and A. Yashchenko, i.e., allowed the
possibility of reconciliation not only with the victim of the
crime but also with their relatives [11].

However, the answer to the question of the range of
people with whom reconciliation is possible is based on
the parallel analysis of substantive and procedural crim-
inal law. After all, there are elements of reconciliation in
criminal proceedings. Exemption from criminal liability
due to the reconciliation of the guilty person with the
victim is not tantamount to the conclusion of a reconcili-
ation agreement. These are different legal institutions that
have completely different criminal consequences and are
manifestations of various forms of criminal liability. As a
result of the exemption from criminal liability, the person
who committed the crime is not sentenced and, as a con-
sequence, is not recognized as convicted; in contrast, as a
result of the court’s approval of a reconciliation agreement,
a person is formally convicted by the appointment of an
agreed punishment or the exemption from it with proba-
tion [14, 137-138].

These are the most important differences between these
institutions. Therefore, the question arises about the pos-
sibility of their application in case of death of the patient
due to certain criminal acts of a medical worker.

I believe that the concepts of “victim” in criminal and
criminal procedural law are different. According to crim-
inal law, the victim who is entitled to express the will to
reconcile is only the direct patient to whom the damage
was inflicted as a result of a medical crime. The relatives
do not have such authorities.

Also, the use of exemption of a medical worker from
criminal liability due to the reconciliation with the victim
in the case of the patient’s death is excluded due to another
factor. A condition for such exemption is compensation for
the inflicted damage or its elimination.

The damage caused by a criminal offense must be subject
to compensation (elimination). However, deprivation of
human life is an irreversible consequence. In the case of
committing a criminal offense with fatal consequences,
according to the criminal law, the victim at the time of
resolving the issue of damage no longer exists physically.

Thus, death as the termination of the existence of one
of the competent subjects of criminal law relations for the
reconciliation of the guilty person with the victim makes
it impossible to enter such reconciliation.

The loss of a person’s life is the highest social value and
is a special object of criminal law protection. It is not a
subject for compensation. Human life cannot be restored
due to the irreversibility of death.
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If the victim (victim of a criminal offense) is not physical-
ly present, no one else can express their will when resolving
issues related to the exemption from criminal liability.

According to the conclusions of the members of the Sci-
entific Advisory Council at the Supreme Court in the case
Ne 439/397/17 it follows that all Ukrainian scientists who
provided their scientific conclusions on this issue stated the
impossibility of acquitting a person whose actions resulted
in the death of the victim [8]. Scientists noted such argu-
ments in support of this approach as the understanding of
the victim in criminal law, the ability of only the victim to
express a desire to forgive the guilty person because it is
the victim that was inflicted with damage.

As a result, it can be concluded that in the case of the
patient’s death, the use of such differentiation as an exemp-
tion from criminal liability due to reconciliation with the
victim is excluded. If none of the other types of exemption
from criminal liability is applicable, then the use of forms
of criminal liability that are not related to punishment and
criminal record is excluded.

At the same time, this conclusion does not lead to the
impossibility of applying a number of other legal institu-
tions, in which there is an element of reconciliation with
the victim in the case of a criminal medical offense that
resulted in death. Scientists state that the application of
highly severe punishments to doctors (especially those
associated with imprisonment) is not justified [16]. In
particular, exemption from criminal liability due to the
reconciliation should not be confused with the conclusion
of a reconciliation agreement between the guilty person
and the victim.

In judicial practice, there are cases when the prosecution
a priori denies the possibility of concluding a reconciliation
agreement in case of conviction for acts that resulted in the
death of the victim. Sometimes this reason is the main basis
for cassation appeal of court decisions [9, 17].

However, this approach is completely wrong. A distinc-
tion should be made between the exemption from criminal
liability due to the reconciliation and the conclusion of a
reconciliation agreement. 75 percent of respondents who
took part in the survey claimed that in their practice they
faced the problem of identifying the abovementioned legal
phenomena. This significant figure indicates the existence
of a problem in distinguishing both legal phenomena and
the grounds for their application.

It should be emphasized that the possibility of conclud-
ing an agreement on reconciliation of the guilty person
with the victim is provided by the criminal procedure
legislation. And in the criminal process, the concept of
the victim is broader than the corresponding substantive
legal understanding.

In criminal law, a victim is a person who is directly in-
flicted with physical, moral, and/or material damage by a
criminal offense (or there is a direct threat of its infliction).
Instead, the criminal procedure law defines that a victim
in criminal proceedings may be a natural person who has
suffered moral, physical, or property damage as a result of a
criminal offense, as well as a legal person who has suffered
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property damage as a result of a criminal offense. Thus,
according to the criminal procedure law, the relatives of
the victim who are entitled to enter into a reconciliation
agreement (including relatives of the deceased patient)
may also be recognized as victims.

In the process of exemption from criminal liability due
to the reconciliation of the guilty person with the victim,
the will of the relatives is irrelevant, as such reconciliation
is possible only with the victim of the crime. Since the pa-
tient (victim) died, there is no one to reconcile with. The
exemption from criminal liability under Article 46 of the
Criminal Code of Ukraine is impossible.

However, these relatives may reconcile with the medical
worker who is the subject of the crime, as a result of which
the patient died according to the provisions of Part 3 of
Article 469 of the Criminal Procedure Code of Ukraine.

A reconciliation agreement between a victim and a sus-
pect or accused person may be concluded in case of minor
crimes and in the form of private prosecution, including
those resulting in the death of a person.

The Supreme Court has concluded that exemption from
criminal liability is not identical to the conclusion of a
reconciliation agreement and has completely different legal
consequences [9]. As a result, it is quite possible to arrange
areconciliation agreement with the relatives of the injured
patient who have the procedural status of victims.

According to the national procedural law, the parties of
the reconciliation agreement shall state the suspicion or
accusation and its legal qualification. They shall refer to
the article (part of the article) of the Law of Ukraine on
the criminal liability; the circumstances relevant to the
criminal proceedings; the measure of damage; the time
period of its compensation or the list of actions not related
to compensation for the damage that the suspect or accused
are obliged to commit in favour of the victim; the term of
their commission; the agreed punishment and consent of
the parties to its appointment or to the appointment of
punishment and release from probation; the consequences
of non-compliance.

Thus, as a result of concluding the agreement, the parties
themselves, within the limits provided by the criminal law,
choose an agreed punishment and may even decide on the
exemption from serving it with probation. The task of the
court, in this case, is to check whether an agreement can
be concluded in the relevant proceedings.

CONCLUSIONS

The exemption of a medical professional from criminal
liability due to the reconciliation of the guilty person with
the victim is possible only when the patient survived. It
is the patient with whom the medical professional who
is the subject of the criminal offense can enter into the
reconciliation agreement. In this case, such forms of crim-
inal liability as punishment and criminal record are not
applied. However, in the case of a consequence in the form
of the death of the patient, the possibility of reconciliation
between the guilty person and the victim is excluded.
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Therefore, the exemption from criminal liability on the
analysed basis is impossible.

At the same time, this conclusion does not exclude the
possibility of entering into a reconciliation agreement
with the relatives of the deceased patient. In the case of
concluding a reconciliation agreement, the parties agree
on both the type and amount of punishment and the pos-
sibility of exemption from serving it. The form of criminal
liability that will be applied to the guilty person depends
on the agreement of the victim’s relatives and the medical
professional who is the subject of the criminal act. Howev-
er, the individualization of liability still occurs within the
provisions of the articles of the General and Special Parts
of the Criminal Code, i.e., within the limits of criminal
liability differentiated by the legislator.
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ABSTRACT

The aim: The article aims to focus attention on the pressing problems of corruption in the field of pharmaceutical activities at the stage of medicines sale. Possible ways to
solve the problems are elucidated.

Materials and methods: The research has been carried out using the results of analysis and generalization of different countries’ requlation acts governing pharmaceutical
activity implementation, also of legal practice, including author’s private practice, interviewing investigators, interviews, and questionnaires of pharmaceutical companies and
professionals. General scientific and special scientific methods (dialectical, logical-normative, system-structural, comparative-legal, etc.) were used.

Results: As a result of the study, the main problems of corruption that exist in the pharmaceutical activity sphere at the stage of medicines sale have been outlined. One of the
most widespread corrupt manifestation are a relationships between a doctor and a pharmacist and sale medicine which contain drugs without doctors prescription. Proposals
are formulated regarding possible ways to solve the problems, including other countries experience such as introduce digital control tools when concluding contracts.
Conclusions: Investigation problems of pharmaceutical corruption offences deals with the absence of forensic investigation methodic of such crimes. Itis caused by high latency
of this category of criminal offenses. Among the main problems of the existence of corruption in the field of pharmaceutical activities at the stage of medicines’sale can be
those: insufficiency and imperfection of the legislative requlation of medicines circulation; lack of professional relations regulation between medical institutions, doctors, and

pharmaceutical entities; lack of an electronic database of prescribed prescriptions, etc.

KEY WORDS: pharmaceutical activity, corruption offenses, corruption offenses investigation, circulation of medicines

INTRODUCTION

Corruption in the health care system is not only a major
obstacle to the economic growth and development of any
state but also such a negative social phenomenon that can
endanger human health and life.

The misalignment of private profit-maximizing objec-
tives with public health needs causes institutional corrup-
tion in the pharmaceutical sector and systematically leads
firms to act contrary to public health [1].

The pharmaceutical industry, as a part of the health care
system, is a separate transnational unit that can influence
government policy not only at the micro and macro levels
but also internationally. However, current trends show that
such activities, in addition to the implementation of its
main task, that is the production and provision of citizens
with effective, high quality, safe and affordable medicines,
are increasingly changing the perspective for enrichment
through unfair activities, emphasizing the priority of
commercial interests ensuring in the sale of medicines.
This is practically confirmed. Today, there are a sufficient
number of cases involving the corruption offenses com-
mission in the field of pharmaceutical activities at various
levels, including with wide publicity in the media. In ad-
dition, the possibility of a corrupt relationship between a
medical worker (doctor) and pharmaceutical companies,
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unfortunately, is known to almost every ordinary citizen,
which proves the existence of relevant problems in this
area once again.

THE AIM

The purpose of the article is to attract attention to the
corruption existence pressing problems in the field of phar-
maceutical activities. Possible ways to solve the problems
have been elucidated.

MATERIALS AND METHODS

The research has been carried out using the results of analy-
sis and generalization of different countries’ regulation acts
governing pharmaceutical activity implementation, also of
legal practice, including author’s own practice, interviews,
and questionnaires of investigators, pharmaceutical com-
panies, and professionals. General scientific and special
scientific methods were used (dialectical, logical-norma-
tive, system-structural, comparative-legal, etc.)

The empirical basis of the study is also the results of our
interviews with 143 people, including 43 medical workers
(doctors of various specialties), 35 pharmaceutical workers,
and 65 researchers, in 2020 - 2021. The author took part
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in the international medical project, its participants were
interviewed, too. The purpose of the survey and question-
naire was to find out how the subjects of pharmaceutical
activity influence both medical workers and their patients
who show signs of corruption.

General scientific and special scientific methods (dia-
lectical, logical-normative, system-structural, compara-
tive-legal, etc.) were used at work.

RESULTS

According to the Code of Ethics of Pharmaceutical Work-
ers of Ukraine, their main task is to preserve life and
protect human health following the principle of bioethics
“do no harm” not only to all living things but also to the
ecosystem in general, which includes disease prevention,
preservation, and promotion of health, etc. [2]. However,
the commercial color, which is typical of pharmaceutical
activities today, is gaining the global scale and carried out
through corrupt methods for obtaining necessary results
from medicines sales.

Corruption in the medical sphere can be subdivided
into the following levels: from patient to doctor; inside
the hospital - from a healthcare institution employee
to the executive hospital staff; on state-level concerning
state procurements of medications [3]. At the same time,
corruption in the field of pharmaceutical activity can be
manifested from the moment of certain drug development,
ending with its distribution, finding its manifestation at all
intermediate stages.

Investigating corruption offenses related to the sale of
medicines is rather a difficult issue. Firstly, because the
criminalization of corruption actions of such persons took
place relatively recently, therefore, pre-trial investigation
bodies have not yet established a well-established system
of tactical and methodological actions that would facilitate
this process [4]. And secondly, the situation is complicated
with the fact that the corresponding actions are character-
ized by a high level of latency.

The sale of medicines can be carried out both in prescrip-
tion and non-prescription forms. Prescriptions are neces-
sary for: prescription drugs; over-the-counter medicines,
medical devices in case of their release free of charge or
on preferential terms; medicines that are manufactured in
a pharmacy for a specific patient [5].

However, in contrast to many developed countries, the
types of drugs that can be sold over-the-counter are ex-
tremely wide in Ukraine. For example, in Germany, most
drugs, including antibacterial, immunomodulatory, etc.,
can be purchased only with a doctor’s prescription, and
without such a prescription you can buy certain vitamins,
cosmetics, or some antihistamines at the pharmacy. A sim-
ilar approach is followed in such countries as the United
States, Japan, Israel, and others.

It should be mentioned that a significant number of drugs
can be purchased without a prescription at pharmacies in
Ukraine. This is one of the reasons why a large number
of pharmacies have been opened in Ukraine “per square

meter”. It is because virtually anyone can buy almost any
prescription drug (even such as “lyrics” with the active
ingredient pregabalin, codeine-containing drugs, etc.).
As a result, pharmacies are being opened offering only
over-the-counter codeine drugs. Thus, it was ascertained
in the criminal proceedings on the fact of illicit drug
trafficking that codeine-containing drugs. “Kodterpin IS”
and “Pyatirchatka IS”, were sold at a pharmacy violating
the rules of drugs storage, accounting, release. A total
of 50 tablets of such drugs had been sold. In addition, it
was found out that a whole network of private enterprise
pharmacies had been engaged in illegal storage and un-
controlled sale of drugs [6]. In the course of such criminal
offense investigations, it is important to record the traces
of their commission, seize criminal encroachment objects,
primary and other documents, including accounting logs,
recipes, for further analysis and forensic examination. In
these cases, it is not just about codeine-containing drugs
for which subject-quantitative accounting has not been
established [7]. As investigators’ interviews have shown,
unfilled prescriptions are often found in pharmacies in such
cases, including those with a “red stripe”, as well as other
documents with available seals and stamps, which become
document technical examination subjects later on. The
purpose of this type of study is to get answers to questions
about the time the document was made, whether changes
were made to it, determining the relative prescription of the
document (text), the time of making certain records [8].

One of the requirements for receiving free medicines
within the framework of an international project having
been implemented in the city of Kharkiv was providing a
prescription in the prescribed form, having been prescribed
by a relevant doctor, by a person who intended to receive
free medicines. However, the citizens began to complain
that doctors had refused to issue such prescriptions en
masse, but such recipes were still prescribed for a small
“thanks”. The same thesis is confirmed by other research-
ers, who also point out that health care professionals were
given bribes for writing out a “necessary” prescription
[9]. During the communication on this issue with the
local management at the region level, this problem was
partially solved, however, a request had been done to buy
medicines only at certain pharmacies. Purchasing drugs
only at a particular pharmacy or from a specific supplier
is a very common corruption manifestation.

For example, one of the health ministers used the state
of emergency to buy more than half of essential medicines
from a single supplier. In addition, the prices of these drugs
were 41% higher than the international average [10].

A widespread problem is the mass sale of prescription
medicines without a prescription at pharmacies. One way
to solve this problem is to introduce a drug electronic
prescription system. In the plans of work in this direction,
drugs, insulins, immunosuppressive medicines - 2021,
antibiotics — 2022, other groups of prescription drugs,
defined by the Ministry of Health in 2023, are to be sold
with an electronic prescription [11]. In Germany, the plan
for the introduction of electronic prescriptions must have
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been implemented by 2022 in accordance with the law Das
Gesetz fiir mehr Sicherheit in der Arzneimittelversorgung
(GSAV) of July 16, 2019 [12].

However, there is no prescription electronic database in
Ukraine today, which makes it impossible for prescription
authenticity verifying. It is evidently due to pharmaceuti-
cal giants’ direct impact on state policy at the macro level,
which delays the introduction of mandatory prescription
forms and electronic control systems for them.

Encouraging this is confirmed with the practice of
doctors when they write down a diagnosis and pre-
scribed medicines on a sheet of paper, which is purely
designed for records on its one side but contains infor-
mation about a particular drug indicating a particular
pharmaceutical company on its other side. That may
be essentially a manifestation of a corrupt connection
between the doctor and a pharmacist. This practice
has been known for a long time, but it has not lost its
relevance nowadays. Such notebooks are distributed to
doctors free of charge: they are for notes on one side and
contain latent advertising on the other one. However,
such corruption is found not only in notebooks or oth-
er paper media but also in pens, labeled gowns, other
medical clothing, calendars, and other labeled objects
that are put in a prominent place in a doctor’s office. Due
to the fact that this information medium comes from
the subject of medical care, which has a high degree
of public confidence in the quality assessment of truly
effective drugs, it helps to increase sales of drugs from
this manufacturer.

The thesis is confirmed by other researchers, who note
the following. In the area of relations with HCP, pharma-
ceutical companies make extensive use of sponsorship of
scientific events that advertise their products, pay for the
lectures of doctors who share positive experiences with
the use of such products, and pay for the travel of doctors
to scientific events, including abroad. Medical represen-
tatives also provide doctors with free samples of medi-
cines, as well as souvenirs and some other products with
a company logo that they can use at the workplace [13].

A significant corrupt manifestation in the “doctor — phar-
macist” relationship is getting a reward for drugs sale, both
directly to the patient and indirectly. For example, in her
own legal practice, the author encountered a situation in
which a German doctor in the Federal Republic of Germa-
ny issued a certificate to a citizen of Ukraine confirming
that his relative had been sold drugs worth 1245,90 euros.
Such a certificate was made on the German hospital official
form and contained all the necessary details together with
the doctor’s signature. The author’s request to the chief
physician of this hospital was answered that doctors were
forbidden to sell drugs, this could be done by appropriate
pharmacies only. Therefore, the chief physician of the
hospital was also surprised by such a certificate.

One example more. In 2011, Johnson & Johnson (J&J)
paid US $70 million dollars to settle claims that it bribed
doctors in Greece, Poland, and Romania to prescribe
medicines made by it [14].
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DISCUSSION

Some researchers are right to point out that the practice
of locating pharmacies in hospitals and other medical
institutions is widespread in Ukraine. Since patients buy
more than 90% of medicines in our country, most of the
medications prescribed for patients with inpatient treat-
ment are purchased in such pharmacies. This situation
makes it possible to quickly determine the number of
particular medicine prescriptions written out by a doctor
and, accordingly, provide material incentives for doctors
[13]. On condition of anonymity, respondents reported
cases when such drugs, after having been purchased in a
hospital pharmacy, were returned to the hospital pharmacy
by junior medical staff in exchange for money.

The investigation of relevant corruption offenses in the
field of pharmaceutical activity is characterized by the
presence of certain problems. Firstly, this concerns the lack
of an appropriate developed forensic investigation meth-
odology, which is due to the high latency of this category
of criminal offenses. For example, it was in practice, when
Pfizer paid 60 million US dollars in the case of bribing not
only doctors and hospital administrators but also drug
regulators in the countries of Europe and Asia. It is inter-
esting, these payments were included in the accounting
documents as legitimate costs,

along with tuition, cargo delivery, and entertainment.
According to the court documents, the company had made
monthly payments for what it called “consulting services”
to a doctor in Croatia who helped to decide which drugs
the government would register for sale and reimbursement.
Pfizer has not acknowledged or denied these allegations,
which is a routine practice as pharmaceutical companies
often try to pay off the allegations of fraud [15].

It should be mentioned that this practice is less common
in Ukraine due to the fact that the tax authorities are quite
meticulous in analyzing the economic efliciency of the
costs declared by the company delving into the content
of such costs. Therefore, law enforcement agencies need
to interact with the tax authorities, and it will be possible
to establish a corruption offense existence by identifying
possible tax evasion.

The scientific literature also confirms that pharmaceutical
companies rely heavily on marketing strategies to gain the
loyalty of doctors prescribing and patients. These aggres-
sive marketing activities sometimes take an illegal twist by
turning into corruption [16]. One way of such corruption
risks prevention, which is proposed in this article, is to
assess the corruption risks associated with doing business
in the world’s poorest countries. This proposal is seen to
be justified and confirmed with the practice of realization
both in Ukraine and in the world. For example, it is of great
help when assessing corruption risks in the activities of the
relevant Ministry of Health and other bodies, including the
State Service of Ukraine for Medicines.

The identified corruption risks description is being done
through the prism of highlighting the factors of such cor-
ruption risks and corrupt offenses possible consequences,
as well as measures to eliminate corruption risk, its priority,
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the person responsible for eliminating measures, resources
needed to implement measures, and the results expected.

Some researchers point out that one of the ways to solve
the above problems should be the insurance medicine
introduced in Ukraine [17]. However, this cannot be
accepted and is confirmed with the practice of Croatia,
when a pharmaceutical company paid doctors from 5 to
10 percent for each prescription, and doctors received gifts,
coupons for shopping in megamarkets, traveled abroad at
the expense of “Farmala” “[18]. The difference is that, in
Ukraine, a drug is paid for directly by the citizen, but, in
Croatia, by the relevant insurance funds, companies, etc.,
though the corrupt relationship “doctor — pharmacist”
remains unchanged.

Due to the constant digitalization in all spheres of life,
including medicine, it is necessary to introduce digital
control tools when concluding contracts. In particular, the
following is proposed. It is important in open contract-
ing when red flags appear indicating a potential breach
of standards, to ensure that the red flag is investigated
to determine whether or not corruption is a factor. Red
flags are triggered by using procurement data to detect
corruption risk through the use of an algorithm. Further
information on different digital technologies in different
stages of development used to enhance transparency in
medicines procurement (including additional discussion
about e-procurement systems and open contracting), is
accompanied by a discussion about technical challenges
and opportunities faced by these digital tools [10].

The European Union countries’ positive experience,
when used in Ukraine, can also help to solve health care
system corruption problems. In particular, it would be
worth studying the reforms mechanism of the Minister
of Health in Poland E. Kopacz (November 2007, to No-
vember 7, 2011), who was awarded the Excellence Award
for achievements in the fight against corruption in the
medical field, too [19]. The basis for reforming Poland’s
health care system was the compulsory health insurance
introduction. The proposals made by other researchers
[20] are noteworthy, too.

CONCLUSIONS
Corruption in the field of pharmaceutical activity is a
rather specific international phenomenon as it can manifest
itself from a drug development beginning to the end of its
distribution, and finds its manifestation at all intermediate
stages. Among the main problems of the existence of cor-
ruption in the field of pharmaceutical activities at the stage
of medicines’ sale can be those: insufficiency and imperfec-
tion of the legislative regulation of medicines circulation;
lack of professional relations regulation between medical
institutions, doctors, and pharmaceutical entities; lack of
an electronic database of prescribed prescriptions, etc.
One of the ways to solve these problems is using the
positive experience of Poland through compulsory health
insurance installation, as well as a system of electronic
prescriptions for medicines creating.
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ABSTRACT

The aim: To draw the attention of the scientific community to the problem of corruption between doctors and pharmacists and to find out the available possibilities to counteract
it via criminal law measures.

Materials and methods: The sources of this research include international legal acts and Ukrainian legislation; official reports of law enforcement agencies of Ukraine and
other countries; NGO “Transparency International” studies; media materials; the results of a survey conducted using the Google Forms service; reports of the Accounting Chamber
of Ukraine; judicial statistics data and materials of judicial practice in Ukraine, as well as special anti-corruption studies of Ukrainian and foreign scholars.

The main methods used in the study are the legal-dogmatic method, the method of extrapolation, some methods of formal logic and open-source analysis of law-enforcement
practice, as well as the survey method.

Results: The problem of corrupt relationships between doctors and pharmacists is urgent both in Ukraine and abroad, and accordingly, requires an adequate legal assessment.
Ukraine has the necessary criminal law tools to combat this negative phenomenon but uses them ineffectively.

Conclusions: A corrupt relationship between a doctor and a pharmacist may occur at three levels. Corrupt forms of unlawful interaction between medical and pharmaceutical
workers at all these levels are covered by the existing norms of the Criminal Code of Ukraine; there is no need to single out a special norm that would reflect the corrupt relationship

between a doctor and a pharmacist.

KEY WORDS: Corrupt relationship, healthcare sector, unlawful interaction between a doctor and a pharmacist, criminal law assessment

INTRODUCTION

The corruption in the healthcare sector in Ukraine is a
matter of serious concern not only within our country but
also abroad. The current situation in the world, mainly re-
lated to the spread of the Covid-19 pandemic, exposes the
problem of misuse of their special status by public officials
of the healthcare sector, private medical workers to gain
personal benefits and advantages.

In general, corrupt forms of unlawful behavior in the
field of health care are described in special anti-corrup-
tion studies. Thus, in the doctoral dissertation of Olena
Busol “Counteraction to corruption crime in Ukraine in
the context of modern anti-corruption strategy” (2015) a
whole section is devoted to the characteristics of the current
state of corruption in the field of health care in Ukraine [1,
pp. 258-273]. This author points out that similar corruption
relationships are also typical for European countries. As an
example, the researcher lists the most common corruption
schemes in the healthcare sector in Poland [1, p. 272].

Among the “corruption schemes” in the healthcare sec-
tor, special attention should be paid to such forms of using
the opportunities of special status by medical workers as
“mutually beneficial cooperation” with pharmaceutical
workers. The threat of corruption in the relationship be-

Wiad Lek. 2021;74(11 p.2):2901-2906

tween healthcare professionals (HCPs) and the pharma-
ceutical industry was highlighted in Transparency Inter-
national study “Corruption in the Pharmaceutical Sector.
Diagnosing the Challenges” (2016): “Due to the industry’s
need to recoup R&D (Research and Development) costs
and maximise profits, without strong regulatory systems
and oversight mechanisms unethical marketing practices
can take place. The close relationship between the phar-
maceutical industry and HCPs can make it hard to detect
corrupt marketing practices, since the line between viola-
tions and normal collaboration is often blurred” [2, p. 17].

This area’s particular vulnerability to corruption is also
emphasized by foreign researchers. This is one more con-
firmation that the issues under investigation are relevant
not only in Ukraine but also abroad. For instance, Assistant
Professor at the University of Toronto Jillian Clare Cohen
notes: “The interface between the pharmaceutical industry
and physicians is an area that is particularly susceptible to
corruption, as service delivery can be influenced by the mar-
keting practices of the pharmaceutical industry” [3, p. 82].

The urgency of the problem is also confirmed by high-pro-
file scandals in this area. According to the official website of
the National Police of Ukraine, in 2019 the police exposed
a group of pharmaceutical companies in bribing doctors
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for UAH 140 million: “For the received reward doctors of
several medical institutions prescribed the medicines in the
realization of which representatives of the pharmaceutical
companies were interested” [4].

Similar news can be found in foreign sources. For example,
the title of one of DownToEarth’s publications (May 2019)
reads: “Theres an unhealthy alliance between doctors and
pharma firms”, The publication also indicates a lack of atten-
tion of the Indian government to this problem: “The govern-
ment has shown little interest to penalise pharma companies
that offer sops to doctors to push their drugs” [5]. The website
of Special Investigation Service of the Republic of Lithuania
notes that criminal case on large-scale corruption in the field
of pharmacy has been referred to the court. In particular, it
reads that “12 employees of the pharmaceutical company were
operating in an organised group. Some of the members of this
group — the company’s managers — have allegedly agreed with
the doctors of the medical institutions of Lithuanian cities
and districts they serve to recommend patients to purchase
for an illegal fee, and later to inject the products distributed
by their company” [6].

According to the report of the United States Department
of Justice (September 2009), “American pharmaceutical giant
Pfizer Inc. and its subsidiary Pharmacia & Upjohn Company
Inc. have agreed to pay $2.3 billion, the largest health care
fraud settlement in the history of the Department of Justice,
to resolve criminal and civil liability arising from the illegal
promotion of certain pharmaceutical products” [7]. One
more report of the United States Department of Justice (July
2012) notes: “Global health care giant GlaxoSmithKline LLC
(GSK) agreed to plead guilty and to pay $3 billion to resolve its
criminal and civil liability arising from the company’s unlawful
promotion of certain prescription drugs” [8].

The pharmaceutical company Johnson and Johnson (J&J)
was also charged with corruption (2011): U.S. Securities and
Exchange Commission (SEC) charged J&]J with violating the
Foreign Corrupt Practices Act by bribing public doctors in
several European countries and paying kickbacks to Iraq to
illegally obtain business. According to the SEC’s complaint
filed in federal court in the District of Columbia, public doc-
tors and administrators in Greece, Poland, and Romania who
ordered or prescribed J&]J products were rewarded in a variety
of ways, including with cash and inappropriate travel [9].

Thus, the phenomenon of corrupt relationships between
doctors and pharmacists takes place in reality, is quite
common, and requires an adequate legal assessment.

THE AIM

The article aims to draw the attention of the scientific
community to the problem of corruption between doctors
and pharmacists and to find out the available possibilities
to counteract it with the help of criminal law measures.

MATERIALS AND METHODS
The sources of this research include international legal acts
and Ukrainian legislation; official reports of the National
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Police of Ukraine, Special Investigation Service of the
Republic of Lithuania, The United States Department of
Justice, U.S. Securities and Exchange Commission; NGO
“Transparency International” studies; media materials;
the results of a survey of 249 respondents of different ages
and from different parts of Ukraine conducted using the
Google Forms service on 25-31 July 2021; reports of the Ac-
counting Chamber of Ukraine; judicial statistics data and
materials of judicial practice in Ukraine, as well as special
anti-corruption studies of Ukrainian and foreign scholars.

The main methods used in the study are the legal-dog-
matic method, the method of extrapolation, some methods
of formal logic and open-source analysis of law-enforce-
ment practice, as well as the survey method.

RESULTS AND DISCUSSION
Achieving the aim of this research involves answering
several key questions.

What forms of interaction between a doctor and a
pharmacist are illegal?

This question arises because, in principle, the interaction
between a doctor and a pharmacist is quite natural and
legitimate. In the most general form, a doctor and a phar-
macist are called to perform a common task of ensuring
the health of both the individual and the population in
general. Therefore, communication, mutual consultations,
etc. between the representatives of these professions are
not illegal or dangerous.

In this regard, Jillian Clare Cohen notes: “Some physi-
cian-industry interaction is necessary to educate doctors
about the therapeutic qualities of new drugs. However,
there is compelling evidence that suggests that the motiva-
tion is often not health education, but profit maximisation”
(3, p. 82].

This was also emphasized by Ukrainian researchers.
Nataliya Gutorova, Oleksii Soloviov, Dimitri Olejnik in
the article “Improper Healthcare Marketing: German
And Ukrainian Experience In Prevention” (2019) under-
line: “Studies show that there are cases of pharmaceutical
companies using improper drug marketing, putting their
financial interests above the interests of patients. With
such marketing, direct and indirect bribing of doctors is
used to maximize the promotion of drugs on the market”
[10, p. 2404].

Thus, the exception to the generally useful and necessary
interaction of doctors and pharmacists is only those forms
of relationships that are designed to achieve an illegal result
contrary to the main vocation of these professions.

The legislation of Ukraine sets restrictions for medical,
pharmaceutical workers, and rehabilitation specialists in
the course of their professional activities, most of which
relate to the field of interaction “doctor-pharmacist” [11]. It
should be noted that any prohibition will be effective only
if its observance is ensured by the establishment of legal
responsibility, the most severe form of which is criminal
liability. The analysis of the current Criminal Code of
Ukraine makes it possible to single out the criminal law
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norms aimed at ensuring the observance of one of the
established restrictions — the prohibition to receive illegal
benefits from business entities or their representatives en-
gaged in the production and/or sale of medicines, medical
devices, technical and other means of rehabilitation.

Counteraction to non-compliance with other restrictions
for medical and pharmaceutical workers is provided by
the provisions of Article 44% of the Code of Ukraine on
Administrative Offenses “Violation of restrictions imposed
on medical and pharmaceutical workers in the course of
their professional activities”. The low efficiency of this norm
is evidenced by the data of official statistics of cases on
this administrative offense: a total of 6 relevant cases were
considered from 2013 to 2019 [12]. In 2020, 5 proceedings
were initiated under Article 44 of the Code of Ukraine on
Administrative Offenses, 3 of which were returned by the
courts as improperly filed [13].

However, such statistics show rather the latency of the
relevant violations. As part of the research, we conducted a
survey' to determine whether health professionals adhere
to certain restrictions, including the restriction on prescrib-
ing drugs on forms that contain advertising information.
Respondents were asked the following question: “Has your
doctor prescribed you any medicines on a form advertising
a drug/ pharmaceutical company?” 249 respondents took
partin the survey. 80.3% of them, i.e. the absolute majority
of respondents, answered “yes”. Two more provided their
answer version, which also indicates that the medical
workers did not comply with the analyzed prohibition.

However, can such results give grounds for an unam-
biguous conclusion that there is a corruption component
between the doctor and the pharmacist / pharmaceutical
company in these cases? Obviously not. But such results
undoubtedly indicate the insufficient effectiveness of the
analyzed administrative-law prohibition.

As for the criminal-legal counteraction to illegal relation-
ships between a doctor and a pharmacist, it should be noted
that concerning doctors and pharmaceutical workers there
is no separate criminal-legal prohibition (special norm)
providing for the criminal liability of these categories of
workers for corruption, however, all general prohibitions
established in the current Criminal Code of Ukraine are
applicable to them if their behavior contains corpus delicti
of a criminal offense. There is the approach expressed in
special literature about the need to eliminate the relevant
gap. In this regard, the position of the working group on
the draft Criminal Code of Ukraine is mentioned about
the formulation of two new criminal offenses in the next
Criminal Code of Ukraine: Article 4.3.8 “Illegal promotion
of medical products” and Article 4.3.9 “Receiving illegal
benefits for the promotion of medical products” [14]. It
seems to us that the answer to the question on the need to
criminalize illegal behavior, as done in Article 4.3.8 of the
draft Criminal Code of Ukraine, or to differentiate crim-
inal liability — Article 4.3.9 of the draft Criminal Code of

Ukraine - can be given only by answering the following
question.

So the next question to be clarified is: do the analyzed
forms of interaction belong to acts of corruption with-
in the meaning of the Criminal Code of Ukraine and,
accordingly, is it possible to apply criminal law tools of
counteraction to persons committing such acts?

The analysis of international legal acts and Ukrainian
legislation makes it possible to state that on formal grounds
the illegal relationships of a doctor and a pharmacist (both
in the case one of them is an official, and in the case none of
them is an official) may belong to acts of corruption within
the meaning of the Criminal Code of Ukraine if: 1) one of
these two subjects (either a doctor or a pharmacist) misuses
his/her special status and commits an illegal act prohibited
by the Criminal Code of Ukraine; 2) offers, promises /
accepts an offer, a promise or provides / receives in this
regard an illegal benefit or intends to receive it in the future.

The analysis of media publications, available judicial
practice, analytical reports of the regulatory authorities
and the results of our survey makes it possible to identify
the following forms of corruption between a doctor and a
pharmacist, which can appear at different levels:

1) the level of government relations in terms of the use
of budget funds (public authority - pharmaceutical corpo-
rations): for example, abuse of office by a public official in
the procurement of medicines for the implementation of
state targeted programs in the field of health care.

For instance, according to the calculations of the Ac-
counting Chamber of Ukraine, the reference prices of full
and partial reimbursement of 18 out of 30 items of insulin
drugs released to patients with diabetes in the period from
17.03.2020 to 30.08.2020 were overstated. This resulted
in unnecessary reimbursement of the total amount of
UAH 862.7 thousand from local budgets. According to the
officials of the State Expert Center of the Ministry of Health
of Ukraine, such an overstatement of wholesale prices for
drugs occurred due to technical inaccuracies [15, p. 27].

It should be noted that the problem of corrupt relation-
ships between a doctor and a pharmacist at the government
level is typical not only for Ukraine. For example, there
is a well-known case of the activities of Pfizer Company
in 2012, which agreed to pay $60 million to settle the US
federal investigation into a case of bribery abroad. Pfizer
had been accused of bribing not only doctors but also
hospital administrators and drug regulators in European
and Asian countries. According to court documents, the
company had been making monthly payments for what
it called “consulting services” to a doctor in Croatia who
helped decide which medicines the government would
register for sale and reimbursement [16, p. 96];

2) the level of economic relations between legal enti-
ties (hospital — pharmacy): for example, procurement of
overpriced medicines to obtain illegal benefits through the
so-called “rollback™;

' Footnote. The survey was conducted using the Google Forms service. More details on its results can be found at the link: http://surl.li/ayxqz
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3) the level of direct provision of medical services (doctor
— patient — pharmacist): for example, the direct sale by a
doctor of medicines received from a pharmacist “for sale”
(including the counterfeit ones); recommendation of a spe-
cific pharmacy to a patient for the corresponding reward
so that the patient bought drugs right there; prescribing of
drugs from specific manufacturers for a fee, etc.

In the framework of the above-mentioned survey,
respondents were also asked the question: “Has it ever
happened to you that a doctor, when prescribing med-
icines, referred you to a specific pharmacy to buy them
there (recommended you to buy medicines in this very
pharmacy)?” 171 out of 249 answers, i.e. 68.7%, were
affirmative. An interesting fact: a significant proportion
of respondents (54.1%) found out later that the price of
these drugs in another pharmacy was lower. The difference
in cost, according to the respondents, ranged from a few
UAH to even $150.

Less often, but situations of selling medicines directly by a
doctor can also take place. 39 out of 249 respondents (15.7%)
answered “yes” to the question “Have you ever bought med-
icines directly from the doctor who prescribed them?” Two
more gave answers “sometimes’, “from the agent”.

Of course, such survey results cannot unequivocally
indicate the presence of a corruption component in each
of these cases, but they undoubtedly indicate the particular
corruption vulnerability of this sector.

An example of such a situation is the proceedings of the
Main Investigation Department of the Security Service of
Ukraine under Part 5 of Article 191 of the Criminal Code
of Ukraine. During the pre-trial investigation, it was estab-
lished that a person with the use of the controllable business
entities, in agreement with officials of pharmaceutical
companies, created an illegal mechanism for misappropri-
ation of funds and providing illegal benefits to employees
of healthcare institutions of Ukraine, in order to promote
and sell their products among patients [17].

It should be emphasized once again that if corruption
behavior at each of the above-described levels contains the
necessary features of a criminal offense, the existing crim-
inal remedies of counteraction to corruption are applied.

As aresult of the reform of criminal legislation, which has
taken place over the past ten years, Ukraine has created a
specific criminal law regime to combat corruption, which
includes not only the presence in the Criminal Code of
Ukraine [18] of the relevant prohibitions but also:

1) the existence in the Criminal Code of Ukraine of the
definitions of the notions “corruption criminal offense”
and “criminal offense related to corruption”, which are
formulated by providing an exhaustive list of the relevant
criminal law prohibitions;

2) restriction on the application to a person found guilty
of committing the relevant criminal offense of incentive
criminal law measures: discharge from criminal liability,
from punishment and from serving it, imposition of a
punishment milder than prescribed by the law, etc.

Analysis of the relevant provisions of the Criminal Code
of Ukraine makes it possible to conclude that various forms
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of corrupt relationships between a doctor and a pharma-

cist at all the levels identified in this article can receive a

criminal assessment under the following articles of the

Criminal Code of Ukraine, which can be grouped into two

relatively large groups:

1) Articles 191; 210; 364; 364! - for example, in cases of
medicines procurement (qualification under one or
another article depends on the specific circumstances);

2) Articles 354; 368; 368° 368% 369; 369° — in cases of bribery;,
depending on the characteristics of the special subject and
the nature of the opportunities that “are being bought”.

As to the second group of criminal offenses that may be
committed in tandem “doctor — pharmacist” - bribery - the
following should be borne in mind. Indeed, the legislation
of Ukraine prohibits medical workers to receive illegal
benefits from business entities or their representatives en-
gaged in the production and/or sale of medicines, medical
devices, technical and other means of rehabilitation. This
gives some authors grounds to claim that “...free business
breakfasts, conferences, round tables, etc., organized by
pharmacological companies, are illegal benefits” [1, p. 265].
They are indeed, but from the criminal law point of view,
such benefits will be relevant as a feature of bribery only
if they are offered, promised, or provided for the behavior
of a special subject related to his/her status. In the absence
of such relation, the fact of transferring illegal benefit, for
example, by a pharmacist to a doctor can be assessed only
as an administrative offense under Article 44*of the Code
of Ukraine on Administrative Offenses.

Therefore, if the corrupt relationship between a doctor
and a pharmacist contains a corpus delicti of any crimi-
nal offense provided for in the above-mentioned lists of
criminal law prohibitions, the persons found guilty of their
commitment are subject to the restrictions inherent in any
corruption criminal offense. The effectiveness of these tools
will be commensurate with the effectiveness of the legal
tools to combat any corruption offense.

So the next question in our research is: are the existing
criminal law tools able to counteract corrupt forms of in-
teraction between a doctor and a pharmacist effectively?

The answer to this question is essentially the answer to
the question of whether it is necessary to single out a spe-
cial norm in the Criminal Code of Ukraine, which would
provide for corrupt forms of relationships between the
analyzed subjects? Probably not.

Some reasons to justify such a point of view. Volodymyr
Kudryavtsev quite rightly noted that the existence of a spe-
cial norm is justified only if it solves the issue of criminal
liability differently: establishes a higher or alower sanction,
narrower limits of the sanction, etc. [19, p. 250]. That is, for
the separation of a certain special norm from the already
existing general one to be expedient and necessary, it must
reflect either a higher or a lower degree of social danger of
the respective types of acts in comparison with the general
norm. But is it possible to state unequivocally that the
corrupt relationship between a doctor and a pharmacist
is more socially dangerous than the corruption in other
spheres of social life? Or less socially dangerous? In our
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opinion, it is impossible to give an unambiguous answer
to this question.

Thus, we come to the conclusion that singling out a
special norm, which would provide for the corrupt rela-
tionship between a doctor and a pharmacist, will indicate
only an excessive differentiation of criminal liability and
will not contribute to the effectiveness of the criminal
law. The corresponding, most dangerous, forms of illegal
interaction between medical and pharmaceutical workers
are covered by the existing criminal law norms. This raises
the long-standing problem of the dialectical relationship
between an abstract and a specified legal prohibition: which
one is more effective. The preventive effect of a special
norm is questioned in the study of one of the authors of
this article [20, pp. 122-151] and there are no other studies
in this regard that would refute the obtained results. The
reference to foreign experience [21] seems unconvincing
since it does not take into account the current state of the
Ukrainian legal system, which has the necessary legal tools
but uses them inefficiently. Therefore, the appearance of
a special (specified) prohibition in the Criminal Code of
Ukraine, which would reflect the corrupt relationship
between a doctor and a pharmacist, will create, in our
opinion, an excess of legal regulation and complicate the
already ineffective mechanism of legal regulation.

CONCLUSIONS

The study of the problems of criminal law counteraction to

corrupt relationships between a doctor and a pharmacist

gives us grounds for such conclusions:

— the problem of corrupt relationships between a doctor
and a pharmacist is relevant both for Ukraine and for
other countries, and accordingly, requires an adequate
legal assessment;

— corrupt interaction between a doctor and a pharmacist
may occur at these levels: 1) the level of government
relations in terms of the use of budget funds (public
authority — pharmaceutical corporations); 2) the level
of economic relations between legal entities (hospital
- pharmacy); 3) the level of direct provision of medical
services (doctor — patient — pharmacist);

— corrupt forms of unlawful interaction between medical
and pharmaceutical workers at all these levels are covered
by the existing norms of the Criminal Code of Ukraine;
there is no need to single out a special norm that would
reflect the corrupt relationship between a doctor and a
pharmacist.
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ABSTRACT

The aim: This paper is aimed to identify criteria with regard to which government should evaluate whether criminal penalties for non-compliance with the Covid-19 vaccination
can be envisaged and reveal the community’s attitude to support such criminalization.

Materials and methods: This research is based on the analysis of the case-law of the European Court of Human Rights, Supreme Court of the US, and Supreme Court of Ukraine;
statistical database, in particular of the World Health Organization and survey of 100 Ukrainian residents. During the research of the stated issue systematic method, formal-legal
method, comparative method and case study method were used.

Results: In total 100 respondents participated in the survey, of which 27 (27 %) are health care workers (17 doctors, 9 nurses and 1 medical registrar). 39 % of respondents
supported the mandatory vaccination against Covid-19 for adults and 21 % have not yet decided. Almost the same results pertain to the compulsory vaccination of doctors
and representatives of other target groups (retired, teachers, etc.) (supported by 52 % and 48 % respectively). By contrast, the compulsory Covid-19 vaccination of minors was
supported only by 20 % respondents.

Conclusions: The international human rights law provides grounds to impose mandatory vaccination to control the spreading of Covid-19. Such vaccination constitutes the
intervention with the right to physical integrity and can be justified only when it is clearly provided by law, pursue the legitimate aim of the protection of public health, and
is necessary for a democratic society. This survey highlights the need to critically evaluate the implementation of non-compliance penalties to determine their effectiveness.
Despite the well-recognized efficiency of the vaccination against Covid-19, society is still hesitant whether a mandate for such vaccination should be delivered and more
reluctantly accepts other containment measures. Criminal penalties for non-compliance with Covid-19 vaccination are consistently opposed by society that pertains to the

historical background on vaccination policy in a certain country.

KEY WORDS: pandemic, criminalization, vaccination policy

INTRODUCTION

The most serious global public health concern is the Coro-
navirus (Covid-19) pandemic, which resulted in 4 180 161
deaths, reported to the World Health Organization [1].
Vaccination against Covid-19 initially was seen as the best
solution to the disease which was killing millions world-
wide. Nevertheless, it also gave grounds for objections from
vaccine skeptics and opponents. Thus, the controversy
over vaccines is not a new issue. Strong anti-vaccination
sentiment accompanied vaccination against smallpox in
the UK back in the 18th century [2]. In the mid-1970s,
an international controversy over the safety of diphtheria,
tetanus, and pertussis immunization erupted in Europe,
Asia, Australia, and North America [3]. Despite controver-
sy over vaccination, health and medical scholars estimated
it as one of the top ten achievements of public health in the
20th century [4]. Moreover, mandatory vaccination against
some diseases has been introduced globally and as a result
‘in the first decade of the 21st century, an estimated 2.5
million deaths were prevented each year among children
aged <5 years using measles, polio, and diphtheria-teta-
nus-pertussis vaccines [5].

Wiad Lek. 2021;74(11 p.2):2907-2911

Currently, the same issue comes to a head again and
pertains to the Covid-19 vaccination: should it be manda-
tory, and what legal consequences should follow from the
violation of the mandatory vaccination. Therefore, within
the challenges of the Covid-19 pandemic, legislators are
confronted with the problem of how to set appropriate
legal frameworks for the protection of public health from
Covid-19 threats and not to limit individuals’ autonomy
excessively. The more intrusive instruments are used by a
legislator — the more well-grounded reasoning should be
provided. That is, if vaccination against Covid-19 is man-
datory, the legislator must prepare clear reasoning why
less intrusive means are not effective in the protection of
public interest. Moreover, it should be decided whether to
incorporate penalties for non-compliance with a Covid-19
vaccine mandate and what type of penalty should prevail.

Legal policy on mandatory vaccination varies widely
among countries. A study published last year ‘Global as-
sessment of national mandatory vaccination policies and
consequences of non-compliance, revealed that over 100
countries out of 193 under survey have nationwide man-
datory vaccination policy requiring one or more vaccines,
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and of those, 62 countries (59 %) also impose one or more
penalties against individuals who do not comply [6]. Most
commonly vaccine refusal results in educational penalties
(i.e., limiting a child’s entry or ongoing access to school) or
imposition of financial ones. Thus, some state authorities
back mandatory vaccination with criminal sanctions. For
example, under the French Criminal Code a child’s health
neglect, including a vaccine refusal, is amenable to a fine
of up to EUR 30,000 or even punishable by deprivation
of liberty for up to two years. In Belgium Article 5 of the
Health Law of 1 September, 1945 provide for and penalizes
non-compliance with the mandatory polio vaccine with a
fine of between 26 and 100 francs and imprisonment for
a period between eight days and one month or by one of
these penalties only. Penalties that entail a loss of liberty
for non-compliance with a vaccination mandate are pro-
vided for in 12 countries, and they are most common in
Africa [6, 7868].

At the beginning of the Covid-19 pandemic, many coun-
tries has imposed sanctions on persons who fail to comply
with containment measures. Nevertheless, national gov-
ernments are still inconsistent on the question of whether
Covid-19 vaccination should be mandatory and whether to
impose penalties for non-compliance with this vaccination.
Currently, 15 countries imposed compulsory Covid-19
vaccination. In particular, in Tajikistan, Turkmenistan
and the Vatican City such vaccination is obligatory for all
adults. By contrast in other countries (i.e., UK, France,
Italy, Greece) its compulsory only for certain groups of
adults — healthcare workers or other professions with a
high level of human contact.

In any case imposition of any penalties and criminal
ones in particular, for non-compliance with the mandatory
vaccination against Covid-19 cannot be groundless and
superficial. In the decision-making process states should
assess different aspects and data and the severity of pen-
alties should comply with the proportionality principle.
In such a case it should be accurately defined: who is the
subject to the prohibition, under what circumstances it is
applicable, its scope. It is widely accepted by the legal doc-
trine that punishment of any act can be justified by appeal
to some grounds, one of which is when people (normally
a particular minority) want it [7, 512]. Yet, no compre-
hensive review on people’s attitude to the criminalization
of non-compliance with vaccination against Covid-19 has
been undertaken.

THE AIM

This paper is aimed to identify criteria with regard to
which the criminal penalties for non-compliance with the
Covid-19 vaccination can be provided for and whether
society supports such criminalization.

MATERIALS AND METHODS
This research is based on the analysis of the case-law of
the European Court of Human Rights (hereinafter - the
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ECtHR), Supreme Court of the US and Supreme Court
of Ukraine, statistical database, in particular of the World
Health Organization. During the research of the stated
issue several methods were used: systematic method, for-
mal-legal method, comparative method, and case study
method. Also, the survey of 100 Ukrainian residents was
conducted. The collection of all responses was supported
by Google form, which enables participation in various
virtual groups. Participation in the survey was voluntary.
The research tool was a questionnaire of 14 questions,
prepared by the researchers.

RESULTS

The main rule under the international human rights law,
which pertains to vaccination, is that it must be based on
the recipient’s free and informed consent. Like any other
compulsory medical intervention, mandatory Covid-19
vaccination interferes with the person’s right to physical
integrity which is covered by the concept of ‘private life’
The first pronouncement on the right to respect for privacy
was set out in the Universal Declaration stipulating that
‘no-one shall be subjected to arbitrary interference with
his privacy, family, home or correspondence. Similar legal
provisions currently are incorporated in several interna-
tional instruments: the International Covenant on Civil
and Political Rights (Article 17), European Convention
on Human Rights (Article 8), American Convention on
Human Rights (Article 11), etc.

The international human rights law recognizes that the
person’s right to private life is not absolute and can be inter-
fered, in particular, to safeguard public health. Therefore,
mandatory Covid-19 vaccination can be justified only on
condition that it falls within the legally permissible mar-
gins for the limitation of the right to private life: clearly
provided by law, pursue the legitimate aim of the protec-
tion of public health, and is necessary for a democratic
society. While the first two criteria are rather precise, the
latter one — a necessity in a democratic society — provides
the state government with the opportunity to assess ‘the
ins and outs of an affair’ and to provide the most adequate
response to Covid-19 challenges. In the ECtHR case law,
the ‘necessity in democratic society’ is defined as meeting
‘a pressing social need” and ‘relevant and sufficient’ to a
legitimate aim. In order to comply with this criterion in
the mandatory Covid-19 vaccination issue, the government
should assiduously assess different circumstances, in par-
ticular the attitude of the society towards such measure.

In total 100 respondents participated in the survey, of
which 27 % are health care workers (17 doctors, 9 nurses,
and 1 medical registrar). 50 % of respondents are already
vaccinated against Covid-19. Among those who had not
been vaccinated yet, 16 (32 %) consider vaccinating in the
close future. 39 % of respondents supported the mandatory
vaccination against Covid-19 for adults and 21 % have not
decided yet. Nevertheless, more respondents claim for the
compulsory vaccination of doctors and representatives of
other target groups (retired, teachers, etc.) (supported by
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52 % and 48 % respectively). By contrast, the compulsory
Covid-19 vaccination of minors was supported only by 20
% of respondents.

In the entire group surveyed, 87 % of participants claimed
that they do not support the criminalization of non-com-
pliance with compulsory Covid-19 vaccination of adults.
78 % are opponents to envisage criminal penalties on doc-
tors and 91 % voted against parents’ criminal liability for
non-compliance to vaccinate their child from Covid-19.71
% of respondents claim that they agree that non-compli-
ance with other containment measures should be provided
by penalties, in particular by financial ones 67 %.

DISCUSSION

It is proven that the efficiency of Covid-19 responses de-
pends on multiple factors, in particular on governmental
policy. As a result, the magnitude of Covid-19 impacts var-
ied alot among countries — some have been very successful
in limiting the spread of the disease. It is undebatable that
this is more than just a challenging task when it comes
to ensuring public health safety in times of pandemics.
Thus, in such cases, public health well-being endangers
and limits such personal rights as right for private and
family life, freedom of movement, freedom of thought,
conscience and religion, freedom of assembly and associ-
ation, right of children to free and compulsory education,
etc. Nevertheless, even liberal governments choose to limit
individuals’ autonomy. The question is whether and when
restrictions are justified.

Notwithstanding the government has ‘margin of appre-
ciation, no legislator obtains an unlimited discretion (so-
called carte blanche) in imposing measures to respond to
the Covid-19 pandemic. Legal doctrine and practice use
the ‘intervention ladder concept’ 8, 60] to determine which
measure is appropriate in certain cases. The latter entails the
rule that if the least intrusive instrument is effective in risks
mitigation, then it should be used, and the most intrusive
one should be considered only after all the others failed to
be effective. We do agree that ‘determining which rung on
the ladder is appropriate for a particular society at a specific
moment ultimately depends on contextual factors [9, 210].
For instance, each country determines which vaccines to
use for COVID-19 vaccination, with regard, in particular,
to the general well-being of the country.

The same rule applies when the government decides
how to reach high immunization rates in the COVID-19
campaign. The COVID-19 vaccination policy can entail
persuasion, nudging, financial incentives, disincentives,
outright compulsion [8, 59]; no-jab-no-pay policies [9,
211], and many others. In general vaccination policies
can be voluntary and involuntary. The latter has two types:
compulsory or mandatory, which should be distinguished.
Both types of involuntary vaccination are more intrusive
than e.g., persuasion or nudging, that relate to marketing
and promo of benefits from voluntary vaccination or cre-
ating adherent conditions for vaccination. If persuasion or
nudging result in high rates of participation in voluntary

vaccination programs, then it seems no argument to justify
the compulsory or even mandatory one. A compulsory
vaccination unlike the mandatory one entails coercive
and secured by criminal punishment for non-compliance
policies. By contrast under mandatory vaccination policy,
non-compliance with vaccination is backed by parental,
educational, or financial penalties that provide little but
still some space for decision-making. Thus, the difference
between mandatory and compulsory vaccination per-
tains to the legal consequences that can be envisaged for
non-compliance.

Co-dependencies and laddering of different vaccination
policies may be illustrated by the vaccination of school-age
children. If the vaccination is not mandatory, unenrolling
in school or kindergarten of the unvaccinated child would
be treated as discrimination and unlawful limitation of the
child’s right to educate. If vaccination is mandatory, the
parents are still entitled not to vaccinate a child and proceed
with home education or provide tutors engagement. Thus,
these alternatives deem to be rather relative ones as parents
with low-income seem to leave no choice (nudging). The
main argument for such strict intrusion is the sake of the
best child’s interest — his or her physical health. The deci-
sion to non-vaccinate, which leads to homeschooling or
private lessons of a child, benefits only the health interest
ofthe child. Other interests of the child are limited or even
neglected. Thus, the argument to protect health should be
balanced with arguments of mental health protection and
socialization.

Moreover, it is hard to overcome the arguments for the
child’s best interest once the parents” freedom of thought,
conscience, and religious belief is at stake. For instance,
if parents are vegetarians/vegans and vaccination of their
child contradicts parents’ freedom of thought, conscience,
or religious beliefs. It should be noted that there is not
universally acknowledged way of how to rise children and
what good parenting must include. Thus, it is questionable
whether parenting approach not to vaccinate a child should
be punished. In the landmark case Vavticka and Others v.
the Czech Republic, the ECtHR pointed out that ‘objection
to vaccination was primarily health-related; philosophical
or religious aspects were secondary’ [10]. ECtHR empha-
sized that if philosophical or religious arguments were
primary, they might have influenced their decision on the
case. Philosophical and religious believes are harder to
overcome than the arguments on health policy mistrust
from non-subject opinion matter. The same emphasis
was mentioned in the ECtHR case Bayatyan v. Armenia:
‘opposition to military service, where it is motivated by a
serious and insurmountable conflict between the obligation
to serve in the army and a person’s conscience or his deeply
and genuinely held religious or other beliefs, constitutes a
conviction or belief of sufficient cogency, seriousness, cohe-
sion, and importance to attract the guarantees of Article 9’
[11]. Similar to Vavticka and Others v. the Czech Republic
decision was holded by the Supreme Court in Ukraine [12].
The Supreme Court refused to take into consideration the
applicant’s arguments against refusing to vaccinate a child
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on the grounds of ‘distrust to vaccines, mainly because of
its quality. The latter argument was debunked by the argu-
ment that ‘the State’s task is to ensure an optimal balance
between the child’s right to pre-school education and the
interests of other children’ [12].

Moreover, it should be taken into account that coercive
medical treatment is an exceptional highly-scrutiny in-
strument of acting in the best interest of the ill person and
can be applied only under the limited circle of people and
conditions [13]. The question of effectiveness and efficiency
of mandatory/compulsory vaccination of all population or
its certain groups (e.g., doctors (Bridges, et al v. Houston
Methodist Hospital case [14]), teachers, state or city work-
ers, children) should be weighted as well.

Compulsory vaccination should be regarded as the most
severe form of the state’s intrusion in fundamental rights
and freedoms. Nevertheless, a survey of mothers from nine
European countries revealed that in countries with man-
datory vaccinations parents have their children vaccinated
less willingly than in countries with voluntary vaccinations
[15, 7868]. The same consumption is promoted in WHO
Policy Brief according to which mandatory Covid-19
vaccination ‘would not be ethically justified, as achieving
public health goals with less restriction of individual liberty
and autonomy yields a more favorable risk-benefit ratio’
[16]. Thus, the effectiveness of compulsory vaccination is
double triggered, in particular from the end beneficiary
side. This tendency is clearly demonstrated by the results
of the survey. In the entire group, only 39 % of respondents
supported the mandatory vaccination against Covid-19
for adults and 21 % have not decided yet, though most -
77 % considered the vaccination an effective measure to
prevent the Covid-19 pandemic. Among those surveyed,
who recovered from Covid-19, 14 (59 %) claim compul-
sory vaccination. By contrast, more respondents (76 %
against 39 % who claimed for the compulsory vaccination)
supported the mandatory mask regime in public places.
Therefore, despite the well-recognized efficiency of the
vaccination against Covid-19, society, in general, is still
hesitant whether such vaccination should be involuntary
and more reluctantly accepts other containment mea-
sures. By contrast, 18 (67 %) healthcare workers out of 27
surveyed claimed that a mandate for Covid-19 should be
imposed. So, people, who directly witnessed the challenges
of the Covid-19 pandemic and are more confident about
its consequences and, therefore, are disposed to more
intrusive measures for Covid-19 prevention.

The decision of the government on the type of vaccina-
tion policy correlates with legal consequences which can
be imposed for non-compliance with such policy. Thus,
only in the case of mandatory or compulsory vaccination
policies for Covid-19, the country can include provisions
for levying penalties against those who do not comply.
Our survey provides grounds to assume that even though
vaccination is considered an effective measure for Covid-19
prevention, society opposes compulsory vaccination
policy. In the entire group surveyed, 87 % of participants
claimed that they do not support the criminalization of
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non-compliance with compulsory Covid-19 vaccination
of adults. 78 % are opponents to envisage criminal penal-
ties on doctors and 91 % voted against parents’ criminal
liability for non-compliance to vaccinate their child from
Covid-19. Obviously government should take into con-
sideration such consistency in opposition to compulsory
vaccination against Covid-19 and opt for a mandatory
one. Though 71 % of respondents claim that they agree
that non-compliance with other containment measures
should be provided by penalties, in particular by financial
ones (67 %). We can assume that such results pertain to
the historical background to vaccination policy in Ukraine
where compulsory vaccination was never envisaged.

The abovementioned results lead us to a classical Machi-
avelli type of dilemma: what aims can justify burdensome
instruments of limiting human rights and freedoms. For
this reason, we can assume that the utilitarian approach
is a core in deciding which vaccination policy to choose:
“legislator must equally consider effective ways of balanc-
ing of human rights protection, as well as public interests
protection, at the same time fitting a demand of policy for
criminal law being used as ultimum remedium” [17, 61].
Only compelling public interests can provide grounds to
envisage a compulsory or mandatory vaccination against
Covid-19: if such policy is the last resort to ensure public
health safety.

CONCLUSIONS

The international human rights law provides grounds to
impose mandatory vaccination to control the spreading
of Covid-19.

Such vaccination constitutes the intervention with the
right to physical integrity and can be justified only when it
is clearly provided by law, pursue the legitimate aim of the
protection of public health, and is necessary for a demo-
cratic society. This survey highlights the need to critically
evaluate the implementation of non-compliance penalties
for mandatory Covid-19 vaccination to determine their
effectiveness. Despite the well-recognized efficiency of
the vaccination against Covid-19, society is still hesitant
whether a mandate for such vaccination should be de-
livered and more reluctantly accepts other containment
measures. Criminal penalties for non-compliance with
Covid-19 vaccination are consistently opposed by society
that pertains to the historical background on vaccination
policy in a certain country.
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ABSTRACT

The aim: based on the features of the notion of“abetting the commission of crimes established in accordance with the Convention” provided for in Part 1 of Art. 9 of the Medicrime
Convention, itis necessary to offer an adequate understanding of the notion of “abetting”and define the types of criminal offenses (crimes) that are the “subject” of such abetting.
Materials and methods: the research is based on an analysis of the provisions of the Medicrime Convention and the criminal law of Ukraine. The following methods were
used: dialectical method; hermeneutic method; systemic-and-structural method; and comparative-legal method.

Results: at the legislative level, there is a problem of designating the relevant socio-legal phenomena with adequate concepts and interpretations of these concepts. In
the current criminal legislation of Ukraine, there is no definition of the concept of “abetting’, which is used in Part 1 of Art. 9 of the Medicrime Convention. Therefore, in the
implementation of the requirements provided for in Part 1 of Art. 9 of the Medicrime Convention, each Party takes the necessary legislative and other measures to recognize
abetting in committing any crimes, established under this Convention, as a crime, therefore we should take into account the existence of two alternative ways to explain the
meaning of “abetting”: 1) to recognize at the legislative level that “abetting” and “incitement” are synonyms, and therefore the meaning of the term“abetting” can be explained
by using the term “inclination”; 2) to recognize at the legislative level that the concept of “abetting” has a meaning different from the concept of “incitement’, and covers not
only “inclination’, but also “coercion’, “motivation”and “encouragement”.

Conclusions: the main disadvantage of using the concept of “abetting” in the text of the Ukrainian translation of the Medicrime Convention is that without an independent
explanation of this concept at the legislative level, its content should be determined depending on the meaning of the term “inciter” under Part 4 of Art. 27 of the Criminal Code

of Ukraine), and means inciting a person to commit any of the crimes specified in the Medicrime Convention.

KEY WORDS: criminal offense, crime, falsified medical products, abetting, Medicrime convention

INTRODUCTION

Part 1 of Art. 9 of the Council of Europe Convention on the
Counterfeiting of Medical Products and Similar Crimes In-
volving Threats to Public Health (hereinafter referred to as
the “Medicrime Convention”), signed on behalf of Ukraine
on October 28, 2011 [1], stipulates that “each party shall
take the necessary legislative and other measures in desig-
nating any intentionally committed abetting as a crime...
to commit any of the crimes established in accordance with
this Convention”. However, the definition of “abetting” is
not enshrined in the Medicrime Convention.

As the terms “abetting the commission of the crimes”
and “abetting the commission of the criminal offenses”
are actually absent in the current criminal legislation of
Ukraine, there are problems in defining these terms, as
well as those criminal offenses (crimes) that are provided
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for in the current Criminal Code of Ukraine (hereinafter
referred to as CC) and may be the “subject matter” of the
abetting provided for under Part 1 Art. 9 of the Medi-
crime Convention. The lack of solutions to these problems
prevents the implementation of these conditions of the
Medicrime Convention, as well as hinders the effective-
ness of the implementation of the mechanisms provided
by the Medicrime Convention to prevent crimes related
to the counterfeiting of medical products and similar
crimes involving threats to public health. Although some
of these mechanisms were defined at the regulatory level
(see, for example, the Concept of State Policy on Pre-
vention of Counterfeiting of Medicines, approved by the
Decree No.301-p of the Cabinet of Ministers of Ukraine
as of April 3,2019), but were not analyzed at the scientific
level, which in the science of criminal law is considered
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primarily within the formulated scientific model of the
criminal law mechanism for the prevention of criminal
offenses (crimes), defined in the Medicrime Convention
[2, pp. 856-861]. However, the problems of designation of
the relevant socio-legal phenomena with adequate terms
and interpretations, as well as a special legal level of solving
the problem of using the term “abetting the commission
of crimes” in legal acts still remain outside the scientific
analysis. In this regard, there is still a serious problem of
ensuring the general and special norms of criminal law to
prevent the mentioned criminal offenses [3; 4].

THE AIM

Based on the peculiarities of concretization of actions in
Part 1 of Art. 9 of the Medicrime Convention, which is
included in the concept of “abetting the commission of the
crimes established under the Convention”, and taking into
account the analysis of the relevant provisions of the CC of
Ukraine, to offer an adequate understanding of the term
of “abetting”, to determine the types of criminal offenses
(crimes) which are provided for in the CC of Ukraine and
are “subject matter” of abetting provided for in Part 1 of
Art. 9 of the Medicrime Convention, as well as to find out
which of the criminal offenses (crimes) provided by the
CC of Ukraine for specific types would “fall out” of the
content of such a “subject” of abetting.

MATERIALS AND METHODS

The conducted research is based on the analysis of the pro-
visions of the Medicrime Convention, as well as the relevant
provisions of the criminal law of Ukraine. The following
methods to achieve this aim were used: the dialectical method
- in clarifying the nature of abetting the commission of the
criminal offenses (crimes) that threaten public health, and
in defining specific types of such criminal offenses (crimes)
under the CC of Ukraine, as well as their compositions; the
hermeneutic method - in the process of concretization of basic
terms and conceptual phrases, as well as in the formulation
of proposals to improve the provisions of the CC of Ukraine;
the systemic-and-structural method - in substantiating the
systemic nature of the interrelation between the norms of the
Medicrime Convention and the norms of the criminal law
of Ukraine, which ensure the protection of public health; the
comparative-legal method - in defining common and different
provisions in designating the term of abetting the commission
of the criminal offenses (crimes) that threaten public health in
the Medicrime Convention and the criminal law of Ukraine.

RESULTS AND DISCUSSION

1. Problems of designation of the relevant socio-legal
phenomena with adequate terms and interpretations.
The term “Abetting the commission of any of the offenses
established in accordance with this Convention” [5] is
used in the official text of the Medicrime Convention
in English, which is stated as “cmonykannsa B ckoeHHi

OyZb-SIKOTO 31 37I0YMHIB, YCTAHOBJIEHUX BifNIOBITHO M0
niei Konsenuii” in the official Ukrainian-language text
of the Convention [6]. Thus, the English term “abetting”
was translated as “cnonykannsa” into Ukrainian and as
“nopcrpekarenbctBo” into Russian [7] when translating
the text of the Medicrime Convention, which cannot be
considered an unambiguous and accurate method of leg-
islative technique, especially given the different meanings
of these terms. The English term “abetting” should be
interpreted in terms of help or encouragement (the term
“encourage” is used meaning “to make someone more
likely to do something, or to make something more likely
to happen” [8]) of someone to do something wrong or
illegal (“to help or encourage someone to do something
wrong or illegal”) [9]. However, when interpreting the
Ukrainian-language term “cionykanHs’, such ambiguity in
the interpretation is absent, as this term is used in the sense
of “causing someone to want to do something; to force,
incline, encourage to some action, to certain act” [10].

Thus, there is a problem of unambiguous interpreta-
tion in the Ukrainian text of the translation of the term
“cnonykaHHs (abetting)” in the Medicrime Conven-
tion and its replacement by another term (in particular,
“nigbyproBanHA” incitement), that reflects synonymity in
the motivation for something which is inherent to the term
“abetting”. The solution to this problem and the use of the
necessary terminology depends on the general and special
legal level of use of the term “abetting”, which is shown below.

2. The general legal level of solving the problem of using
the term “cionyxanns/ abetting” depends on its adequate
relation with the term “nif6yproBanns (incitement)”, which
in the current CC is specified depending on how a person
“persuaded another accomplice to commit a criminal of-
fense” (Part 4 of Art. 27 of the CC). At the general criminal
law level, the understanding of the term “cmonykanus
(abetting)” taking into account the meaning of the term
“cxmnanns (inclination)” (in particular, another person to
something) is obvious and generally accepted, primarily
taking into account the fact that in the draft of the new CC
of Ukraine, substantiation of the term “nig6yproanus (in-
citement)” is also performed by indicating that the person
persuaded another accomplice to commit a criminal offense
(Part4 of Art. 2.5.2 of the CC) [11]. Thus, at the general level,
the terms “cronykanns (abetting)” and “nin6yproBanus
(incitement)” are synonymous, and the substantiation of
their content is specified by using the term “cxunanns (in-
clination)” and a general reference to the commission of a
criminal offense (crime) regardless of its type.

If at the general legal level the term “conykanns (abet-
ting)” is understood only as “cxmanns (inclination)”, then
outside of such motivation are the actions of a person relat-
ed to forcing another person to commit a criminal offense,
causing him/her to commit a criminal offense (crime),
as well as actions associated with encouraging another
person to certain behavior. Thus, at the general level, the
understanding of the term of inclination can be only one
of the possible forms of abetting but does not exhaust its
possible meaning. Other possible forms of abetting, in this
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case, may be: forcing another person, causing him/her to
desire, and encouraging a person to commit a criminal
offense (crime).

3. Special legal level of solving the problem of using
the term “abetting” in legal acts.

3.1. Art. 9 of the Medicrime Convention uses the term
“abetting” to define intentional actions related to the following
types of crimes specified in the Medicrime Convention: 1)
intentional manufacturing of counterfeit medical products,
active substances, excipients, parts, materials and accessories
(Part 1 of Art. 5 of the Medicrime Convention); 2) intentional
supplying or offering to supply, including brokering, trading,
storing in a warehouse, importing and exporting of counterfeit
medical products, active substances, excipients, parts, materials
and accessories (Part 1 of Art. 6 of the Medicrime Conven-
tion); 3) intentional making of false documents or forgery of
documents (Part 1 of Art. 7 of the Medicrime Convention); 4)
similar crimes involving threats to public health, namely: a) the
manufacturing, warehousing, importing, exporting, supplying,
offering to supply or placing on the market of: medical products
without authorization where such authorization is required
under the domestic law of the Party; or medical devices without
being in compliance with the conformity requirements, where
such conformity is required under the domestic law of the Par-
ty; b) the commercial use of original documents outside their
intended use within the legal medical product supply chain, as
specified by the domestic law of the Party.

3.2. A person may abet another person to commit any of
the mentioned crimes under the Medicrime Convention, but
the lack of a definition of “abetting” in the Medicrime Con-
vention does not allow making an unambiguous conclusion
as to the specific manner in which such abetting may be
performed. If we take into account the understanding of the
term “incitement” provided for in Part 4 of Art. 27 of the CC
of Ukraine, then abetting is possible only as inclination, but
such possible methods as forcing another person to commit
a crime under the provisions of the Medicrime Convention,
causing another person to desire to commit any of these
crimes, and also encouraging another person to commit any
of these crimes remain outside abetting. The meanings of all
these forms are somehow related to abetting, which allows us
to conclude that these forms can be divided into two groups:

a) “negative” forms of abetting in which a person’s
actions are connected with a negative impact on his/her
will, are committed against the will of another person (a
person as they say “overcomes the will” of another person,
moves against it, receiving the result in the form of consent
to commit a relevant crime under the Medicrime Conven-
tion). Such forms are forcing and inclination;

b) “positive” forms of abetting in which a person
causes another person to want to commit a crime without
adversely affecting the will of another person (such a per-
son has a desire to commit a crime under the Medicrime
Convention entirely voluntarily, without pressure from the
other person on his/her will). In this sense, the forms of
abetting are motivation and encouragement.

Conclusion: the term “abetting” in Part 1 of Art. 9 of the
Medicrime Convention covers multi-order intentional ac-
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tions in various forms. Such actions affect differently the will
of the person being abetted and are not the same (identical).
From this point of view, the use of the Ukrainian-language
term “cionykanHs (abetting)” in the translation of the
official text of the Medicrime Convention is quite justified.

CONCLUSIONS

1. By interrelation of the specified actions which can form

abetting provided for in Part 1 of Art. 9 of the Medicrime

Convention, and its relevant forms and the relevant actions

that form incitement in accordance with Part 4 of Art. 27 of

the CC of Ukraine, the following should be taken into account.

1) In Part 4 of Art. 27 of the CC of Ukraine, the legislator
provided the term “inciter” and reduced its meaning to
only one form of incitement - inclination. In addition,
Part 4 of Art. 27 of the CC of Ukraine specifies such meth-
ods of incitement as persuasion, bribery, threat, force, and
inclination of another accomplice in another way;

2) in order for the committed actions to be recognized as
the inclination of another accomplice and to form in-
citement under the provisions of p. 4 Art. 27 of the CC
of Ukraine, the inciter’s influence on the will of another
person must lead to the actions that:

a) the person being incited is capable to perform;

b) the person being incited wishes to perform such actions;

c) the inciter himself/ herself wishes to perform such
actions (such actions are desirable for the inciter [12,
p. 50]);

d) form an independent type of criminal offense;

3) the person being incited must voluntarily perform the
specified actions and, under the influence of the inciter,
have an appropriate choice: to perform or not to perform
actions to which the inciter is inclined;

4) there must be a causal link between the actions per-
formed by the inciter and the actions of the person
being incited;

5) the result is due to the fact that the inciter incites the
person, i.e. the presence of a person who was inclined
to commit a criminal offense is a determining factor in
this case.

2. From a formal point of view, the drawback of using the
term “abetting” in a legal act, which is the source of the
criminal law of Ukraine, is the fact that without explain-
ing the criminal law meaning of this term, the meaning
of the term “abetting” should be determined depending
on the meaning of the term “inciter” (Part 4 of Art. 27
of the CC of Ukraine), i.e. taking into account the term
“inclination” provided for in Part 4 of Art. 27 of the CC,
when some forms of abetting mentioned above remain
outside its content.

Given this there is a problem of expediency of using the term

“abetting” in the Ukrainian-language text of the translation of

Part 1 of Art. 9 of the Medicrime Convention, which is differ-

ent from the meaning of the term “incitement”. This approach

of the translators of the Medicrime Convention causes difhi-
culties in understanding the term “abetting” depending on the
content other than the content of the term “incitement”. This,



THE PROBLEMS OF DEFINITION OF THE ABETTING IN THE COMISSION OF THE OFFENCES INVOLVING THREATS...

in turn, means that the use of the term “abetting” in the text of
the Medicrime Convention translation, which is not explained
in the criminal law of Ukraine, indicates the following:

1) violation of legal certainty as the main element of the prin-
ciple of rule of law, covering “requirements of certainty, clarity,
and unambiguity of the legal rule, as otherwise cannot ensure
its uniform application, does not exclude” (par. 1 Part 3 of the
motivating part of the decision of the Constitutional Court of
Ukraine in the case on the constitutional petition of 59 people’s
councilors of Ukraine on the compliance of the Constitution
of Ukraine (constitutionality) of Article 368-2 of the Criminal
Code of Ukraine as of February 26, 2019, Ne1-p/2019);

2) violation of the principle of prohibition of the analogy of
norms application of the CC of Ukraine (Part 4 of Art.3 of the
CCof Ukraine), as the norms of the General and Special part of
the CC defining a specific type of a criminal offense, its separate
varieties, types and amounts of penalty, and other measures of
criminal legal nature cannot be applied to similar situations
not provided by these criminal legal norms [13, pp. 135-136];

3) the need to provide in the Law, which ratified the
Medicrime Convention, a kind of precaution in the form
of alegislative explanation of the content of terms that are
not defined in the criminal law of Ukraine. The absence
of such a precaution prevents the fulfillment of require-
ments provided for in Part 1 of Art. 9 of the Medicrime
Convention, that each Party shall take the necessary
legislative and other measures to designate abetting as
an offense in the commission of any of the offences es-
tablished in accordance with this Convention. Therefore,
at the legislative level, there are two alternative ways to
define such a precaution and to formulate a definition of
the term “abetting”, which is used in Part 1 of Art. 9 of
the Medicrime Convention:

a) in the Law ratifying the Medicrime Convention, to rec-
ognize that “abetting” and “incitement” are synonymous,
and therefore the explanation of the meaning of the term
“abetting” can be done by using the term “inclination” used
in Part 4 of Art. 27 of the CC of Ukraine;

b) to provide in the same Law that the term “abetting” has
ameaning different from the term “incitement”, and covers
not only “inclination” provided for in Part 4 of Art. 27 of
the CC of Ukraine, but also, in particular, forcing another
person, causing the desire and encouraging a person to
commit a criminal offense (crime).
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ABSTRACT

The aim: To analyze the features of the realization mechanism of the persons'rights who have becomeiill with a mental illness and are in the detention of adequate (equivalent)
medical care.

Materials and methods: A set of general and special methods of scientific knowledge were used. The study’s empirical basis consists of international acts and standards in
the field of health care, statistics of the United Kingdom, France, the United States, some countries in Eastern Europe and Central Asia, reports of international organizations,
the case-law of the European Court of Human Rights. The study also used the personal experience of one of the co-authors as a lawyer for more than 20 years and 4 years as a
judge of the Supreme Court.

Results: The conducted research gives grounds to state that for the last few decades the problem of receiving psychiatric care in conditions of imprisonment remains relevant.
This situation is partly due to the fact that the certain standards’ content is subject to clarification, as it is contained in optional international instruments or is given some
understanding solely through the practice of the ECHR. Given the implementation of the prisoners’ right of access to psychiatric care is entrusted primarily to penitentiary
institution’s administration, attention should be paid to methodological, material, and staffing of their work while introducing maximum openness of psychiatric care’s algorithms
to prisoners and facilitating access to legal aid for the mentally ll.

Conclusions: Creating external attributes of mechanisms to ensure the convicts'right to psychiatric care, the relevant national mechanisms do not take into account the specifics
of the detained persons’legal status. Such a superficial imitation of the system of guarantees of the prisoners'rights to medical care is a kind of cargo cultism of publicinstitutions,

which is designed to provide non-discriminatory conditions for the realization of the right to health care for all categories of the population.

KEY WORDS: providing psychiatric care to persons in detention; protection of the rights of persons in custody; legal mechanisms for ensuring the right to health care

INTRODUCTION

The right to health is an integral part of fundamental
human rights. The Constitution of Ukraine guarantees
the right to health care to the citizens of Ukraine by
creating conditions for effective and accessible medical
care for all citizens [1]. According to Article 3 of the
Law of Ukraine “On the Fundamental Principles of
the Ukrainian Health Legislation”, health is a state of
complete physical, mental and social well-being and not
merely the absence of disease or infirmity.

Ensuring the functioning of emergency medical care
facilities or maintenance of public health care facilities is
not the only function of the state to ensure the health of
citizens. After all, the right to health care also applies to
persons serving sentences in places of detention, along
with this national legislation provides for the possibility
of release of such persons from serving a sentence and,
in the case of mental illness, application of coercive
measures of medical nature.
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THE AIM

To analyze the features of the realization mechanism of the
persons’ rights who have become ill with a mental illness
and are in custody to adequate (equivalent) medical care.

MATERIALS AND METHODS

A set of general and special methods of scientific knowl-
edge were used. The empirical basis of the study is such
international acts and standards in the field of health care
as The United Nations Standard Minimum Rules for the
Treatment of Prisoners (the Nelson Mandela Rules), Unit-
ed Nations Rules for the Treatment of Women Prisoners,
and Non-custodial Measures for Women Offenders (the
Bangkok Rules), Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment,
Recommendation Rec (2006) 2 of the Committee of
Ministers of the States Parties on “European penitentiary
rules”, Recommendation Rec (98) 71 of the Committee
of Ministers to States Parties concerning the ethical
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and organizational aspects of health care in prison and
others, statistics from the United Kingdom, France, the
United States, some Eastern European and Central Asian
countries, reports from international organizations, and
ECtHR case law. The study also used the personal expe-
rience of one of the co-authors as a lawyer for more than
20 years and 4 years as a judge of the Supreme Court.

RESULTS

The research points out that in the last few decades the
problem of receiving psychiatric care in custody remains
relevant, despite the significant development of interna-
tional standards, as evidenced by the studied materials,
statistics, and case law. The development and implementa-
tion of high standards of psychiatric care in custody, even if
enshrined in national law, does not fully achieve this aim,
namely the right to health. This situation is partly due to
the fact that the content of certain standards needs to be
clarified, as it is contained in the provisions of the so-called
“soft law”; as follows in optional international instruments,
or is given some understanding solely through the case-law
of the ECHR.

Certain conceptual things, such as the “principle of
equivalence” of medical care, in the face of the paradigm
of the total institution, cannot be realized without con-
sideration the restrictions’ peculiarities on the rights and
custody regime of convicts. Differences may be in the
procedures for access to psychiatric care, but under any
circumstances, they should ensure the implementation of
a single protocol for the treatment of mentally ill persons,
although access to psychiatric care in custody will always
differ from the conditions of such access.

Seeing that the penitentiary system’s administration is pri-
marily responsible for ensuring the prisoners’ right to access
psychiatric care, attention should be paid to methodolog-
ical, material, and staffing of their work while introducing
maximum openness of algorithms for providing psychiatric
care to prisoners and facilitating mental access of sick people
to legal aid, increasing the effectiveness of mechanisms for
reviewing complaints of convicts regarding the inadequate
provision of the right to adequate psychiatric care. Taken
together, these measures will encourage non-custodial
institutions to provide real rather than formal psychiatric
care to prisoners, and mentally ill convicts will be able to
exercise their right to recover or stabilize their mental state.

The health care system in Ukraine, in particular, is based
on such principles as the recognition of health care as a
priority of society and the state; observance of human
and civil rights and freedoms in the field of health care,
and provision of related state guarantees; humanistic
orientation; ensuring the priority of universal values over
class, national, group or individual interests. This system
is enshrined in the legislation of Ukraine as one that aims
to preserve and restore physiological and psychological
functions, optimal performance, and a person’s social
activity at the maximum biologically possible individual
life expectancy.

An important component of the health care system, and
not only in Ukraine, is the provision of mental health to
the population and the provision of appropriate psychiatric
care to its needy citizens. It should be noted that from 41%
to 70% of prisoners suffer from mental disorders. In the
United States, in particular, about one-third of prisoners
have a mental illness, as opposed to the fact that only 18.3%
of the population has such problems at large [4].

In addition, about a quarter of people in prison have bi-
polar disorder, depression, or personality disorder [5]. Ac-
cording to a study of the health of prisoners in 12 Western
countries in the early 2000s, 3.7% of men have psychotic
illnesses, 10% have major depression and 65% personality
disorders; 4% of women are serving sentences in impris-
onment, suffering from psychosis, 12% sufter from severe
depression and 42% have personality disorders. There is
also a tendency to increase hospital accommodation in
the penitentiary in 30 countries in the period from 1990
to 2019 by 24.7% [6].

Persons serving long sentences in prisons have the same
level of mental health disorders as those with mental
illness. That is, long period of custody contributes to the
emergence of clinical symptoms of depression, paranoid
disorders and psychosis [7].

DISCUSSION

Peculiarities of imprisonment are described by scholars
as “total institution” which means a paradigm in which
persons must obey a certain regulated regime, they are
surrounded by the same as they are and are not able to leave
this place [8]. And, in fact, the main factor influencing a
prisoner with a mental illness is not the illness itself, but the
institution in which he/she is, his/her reaction, adaptation
to the relevant conditions.

Researches show that convicts with mental illness are
more likely to violate the internal custody rules, are much
more likely to be in solitary confinement and to be abused
by other prisoners, and their mental health deteriorates
when they do not receive adequate treatment [9]. Such
convicts are more likely to commit suicide (according to
the researches’ data conducted in France, 7 times more
often than outside custody) [10].

Therefore, maintaining health and preventing the vio-
lation of the rights of those suffering from mental illness,
as a particularly vulnerable population group, requires
additional measures and special attention.

To prevent the outlined negative phenomena, numerous
standards and principles have been developed regarding
the detention of mentally ill persons in custody and provi-
sion of the psychiatric care to them. The provisions of the
International Covenant on Economic, Social and Cultural
Rights (Article 12), according to which all prisoners have
the right to the highest attainable standard of mental and
physical health, are key [11].

According to the UN Minimum Standards for the Treat-
ment of Prisoners (Mandela Rules), states should ensure
the proper treatment and provision of psychiatric care to
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all convicts, as well as prevent the negative impact of de-
tention on mental health (Mandela Rules 24, 25 and 33)
[12]. Therefore, the standard of “equivalence of care” is set
at the international level, which stipulates that psychiatric
care and support should be provided at the same level as
in the community (Mandela Rule 24). Convicted inmates
should be treated on the basis of humanism and respect
for their dignity (Mandela Rule 1), taking into account
gender differences in the provision of psychiatric care
(Bangkok Rule 10) [13]. Taking into account that prisoners
are restricted in their rights in custody, the obligation to
protect prisoners from abuse, torture and ill-treatment is
established (Convention against Torture, Article 2) [14].

These standards are detailed in the recommendations of
the Committee of Ministers of the Council of Europe of the
Member States “European Penitentiary Rules” (Rec (2006)
2) [15] and recommendations on ethical and organizational
aspects in prisons (Rec (98) 7) [16].

In the Council of Europe, national legislation on the
protection of prisoners’ rights to health is largely in line
with international guidelines and standards. In particular,
the equivalence of rights, free access to treatment and
preventive care of appropriate quality, patient autonomy,
confidentiality, medical professional independence and
certification of competence are enshrined. In some coun-
tries, there are separate rules for the provision of medical
care, including psychiatric care, to prisoners.

However, in practice the above-mentioned standards are
not fully implemented, which is confirmed by the case law
of the European Court of Human Rights. In particular, the
ECHR, in its newsletter on psychiatric care for prisoners,
provides information on numerous cases concerning
violations of Article 3 of the Convention for the Protec-
tion of Human Rights and Fundamental Freedoms (“the
Convention”).

Summarizing the case law of the ECHR, there are three
main elements considered by the Court regarding the vi-
olations’ investigation in the provision of psychiatric care
to prisoners: the prisoner’ state of health, availability of
medical care and treatment, as well as the expediency of
leaving the person in custody in the aspect of prisoner’s
health. It should be noted that in some cases the Court
finds a violation of Article 5 § 1 of the Convention (right
to liberty and security) when there is a delay in transfer-
ring to a specialized medical institution from the custody
of persons with serious mental illness due to their state
of health, which does not allow them to fully understand
the essence of punishment, and therefore the purpose of
punishment cannot be achieved. The detention of such a
person in a prison instead of treatment is, in the Court’s
view, a violation of his/her right to liberty [18]. In cases
where ill-treatment and failure to provide assistance lead
to the suicide of a prisoner, the Court finds a violation of
Article 2 of the Convention - the right to life [19, 20].

The reasons for the numerous violations of the
above-mentioned standards of psychiatric care for
prisoners in the Member States can be various: lack of
adequate resources, insufficient motivation, insufficient
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level of training of penitentiary staff, absence of relevant
authority, etc.

For example, in Wales, with the transfer of prison man-
agement to health services to improve the quality and
accessibility of psychiatric care, initial improvements were
offset by factors such as reduced funding, staft reductions,
lack of access to care and certain services, as well as the
untimely admission of sick people to hospitals [21].

There are hospitals in the Ukrainian penitentiary system,
but they do not have psychiatric wards and involve a lim-
ited quantity of psychiatric specialists, and are therefore
unable to provide psychiatric services to prisoners at the
appropriate level. In particular, the convicted inmate is
formally entitled to the free choice of both a doctor and a
health care institution. To exercise this right, the convicted
applies to the doctor of the health care institution of the
State Criminal-Executive Service of Ukraine (hereinaf-
ter— SCES) with a request to admit to him/her the chosen
psychiatrist. This institution must prepare a medical report
within one day from the application date and set the dead-
line for the admission of the chosen doctor. The convict is
treated by the doctor of his/her choice in the SCES’s health
care institution in the presence of medical workers. In
case the convict needs treatment in a hospital, he also has
the right to apply to the doctor of the SCES’s health care
institution with a request for his/her treatment (medical
care) in the hospital of health care institution that provides
paid medical services. The doctor of the SCES’s health care
institution must consider such an application and draw
up an appropriate medical opinion no later than the next
working day after the application. Despite the described
procedures, obtaining psychiatric care in full is quite diffi-
cult, which leads to delays and untimely care, including due
to lack of professional staff, proper mechanisms for timely
diagnosis and limited rights of prisoners in custody [22].

In a situation where a mentally ill person serving a sen-
tence in imprisonment refuses voluntary treatment and is
not dangerous to himself/herself and / or others, the head
of correctional colony must apply to the court under part
1 of Article 94 of the Criminal Code of Ukraine (hereinaf-
ter — the CC of Ukraine) on the application of compulsory
medical measures in the form of coercive psychiatric care®.
Such assistance, in this case, is provided by psychiatrists of
medical units of prison. In this aspect, it should be noted
that the number of persons whose court decisions came
into force in 2020 in Ukraine — 90,509; 536 (0.6%) from
them were insane, to whom coercive measures of medical
nature had been applied; 164 persons (31%) committed
minor crimes, 260 (49%) - serious and especially serious
crimes, 66 (12%) crimes committed by women; 13 (2.4%)
crimes committed by minors; 4 (0.7%) crimes related to
domestic violence. At the same time, in 2020, 117 appeals
were considered against decisions on application or refusal
to apply coercive measures of medical nature, of which 52
were left unchanged (44%), 65 (56%) were changed and
canceled. In 2020, at the stage of execution of court deci-
sion in Ukraine, it was considered 99760 petitions, from
them there were 2421 (2.5%) cases on abolition or change
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of coercive measures of a medical nature: 2273 (94%) cases
were satisfied, 60 cases were denied [24].

The problem of hospitalization of sick prisoners in con-
ditions of “freedom of care” remains unresolved in most
Council of Europe countries. At the same time, when
introducing the principle of equivalence of psychiatric
care to prisoners, it should consider that prison’s medical
part differs from a free medical institution. In particular,
the prison has its own rules, and the incidence in prisons
is high, care provision in the medical department of the
same level, in particular under the laws on psychiatric care,
is not possible [25].

The implementation of the principle of equivalence of
psychiatric care to prisoners faces problems of insufficient
staffing to provide psychiatric care [26], as well as inadequate
levels of prison-hospital interaction, resulting in untimely di-
agnosis and limited provision of necessary medical care [27].

Isolation as a disciplinary measure (Rule 60.6 of the Eu-
ropean Penitentiary Rules) is a separate issue of violation
of prisoners’ rights suffering from mental illness. National
governments are required to set a maximum period of
solitary confinement, monitoring requirements, but not all
countries comply with these requirements. The European
Committee for the Prevention of Torture and Inhuman or
Degrading Treatment or Punishment (CPC) stipulates that
the period of solitary confinement should not exceed 14
days, as even a shorter period has a significant impact on
a person. Thus, in the case of “Renolde v. France “ECHR
stated, inter alia, a violation of Art. 3 of the Convention,
finding that the disciplinary commission had imposed on
the applicant, who had psychiatric problems, a penalty of
45 days in a remand center, prohibiting him from visiting,
communicating, etc [19].

In the decision in the case “Keenan v. the United King-
dom”, as a result of proper treatment violation of a prisoner
suffering from a mental illness, namely improper supervi-
sion and excessive measures of isolation, which led to the
convict’s suicide, the European Court found a violation of
Articles 2 and 3 of the Convention [20].

At the same time, according to the CPC, suicide preven-
tion should be provided not only by prison medical staff,
but also by prison staff who should understand suicide risk
indicators. In this regard, it is also important to ensure that
all aspects of the prisoners’ treatment are properly docu-
mented, which will further ensure effective investigation
and identification of suicide causes.

Along with the problems associated with the isolation
of mentally ill convicts, peculiarities of applying physical
restraint to them in the provision of psychiatric care were
also reflected in the CPC’s recommendations [28]. In
particular, the CPC emphasizes the need to address the
following defaults: inadequate supervision of a person
subject to physical restraint, absence of documentation
in the application of such measures and reporting on the
systematic monitoring of such persons.

In European countries, regardless of the regulation
degree of these procedures in national law, there are cases
of violation of the prisoners; rights in the application of

physical restrictions on mentally ill convicts, as evidenced
by the case law of the European Court of Human Rights.

For example, in Ukraine, use of physical restraint and (or)
isolation in the provision of psychiatric care to convicts suf-
fering from mental disorders is carried out in accordance
with the Rules for the Application of Physical Restriction
and (or) Isolation in the Provision of Psychiatric Care to
Persons Suffering from Mental Disorders (hereinafter —
Rules) [30].

Thus, in accordance with the established Rules, the term
of a single application of isolation may not exceed eight
hours, extension is allowed only after examination of a
convict by psychiatrists’ commission consisting of at least
two persons. Every two hours, a psychiatrist should assess
changes in the patient’s physical and mental condition. It
is noted that insulation use is stopped after the person’s
condition improves to a level when it is no longer danger-
ous to themselves and the environment, and at night the
insulation use is prohibited. In addition, the Rules provide
for certain requirements for premises in which the convict
is located: an area of at least 7 sq. m., with large windows,
unimpeded access to sanitation, clean drinking water, food
three times a day.

Regarding the application of physical restraint, the Rules
clearly state that it may not exceed four hours, in extreme
cases it may be extended to eight hours, but only by a new
appointment of a commission of two psychiatrists. At
the same time, every thirty minutes the psychiatrist must
assess the changes in the patients condition, and in case
of negative changes in the person’s physical condition to
stop the physical restriction immediately.

However, in the case of Kucheruk v. Ukraine, the ECHR
found a violation of Art. 3 of the Convention in connec-
tion with the application to the applicant of a physical
restriction contrary to established rules and therapeutic
necessity. In particular, handcuffs were used for physical
restraint without taking into account the condition of the
mentally ill convicted [31]. In addition, these Rules do not
meet the approved standards of the CPC “Restraints means
in psychiatric institutions for adults” [32], in particular,
in terms of prohibiting the use of physical restraint in the
presence of other patients; the use of exclusively certified
fixation belts, a ban on the use of beds with armored nets,
as well as the definition of chemical fixation procedures.
At the same time, the ombudsman’s reports in Ukraine
repeatedly highlighted these negatives [33].

In general, in many European countries, it is noted that
mentally ill convicts are not provided with full-fledged
psychiatric care, and the only method commonly used in
situations where mentally ill prisoner’s behavior is aggres-
sive is to be placed him/her in the prison hospital for a few
days where prisoner is limited by medication. For example,
in Italy, medicines are used to restrict such patients until a
court decides on their safety for others, and in the United
Kingdom, such people may not be released even after
serving a sentence if they are considered mentally ill [34].

Ukraine faces the similar problems. Usually only phar-
macotherapy is used for treatment, which consists of severe
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and outdated drugs (aminazine), there is no individual
program and treatment strategy, there is no psychological
therapy, which is necessary in treatment of mentally ill
with involvement of a psychologist, social worker and
other specialists, the purpose of which is rehabilitation
and recovery [35].

Moreover, the standard of providing psychiatric care at
the national level has not yet been approved in Ukraine,
which also does not contribute to ensuring adequate pro-
tection of mentally ill persons’ rights. After all, according
to experts, the treatment duration and stay in places of in-
voluntary treatment does not depend on the patients’ state
of health, disease dynamics and assessment of re-offending
risks. Patients cannot influence the duration of involuntary
treatment, most of them do not know their rights, do not
have access to lawyers, and are not invited to their cases in
court, even by videoconference. In addition, such convicts
undergoing involuntary treatment, unlike convicts serving
sentences, are not entitled to free legal aid under the free
legal aid system. The attorney is provided to them only
during the trial when deciding on release from serving a
sentence under Part 1 of Article 84 of the Criminal Code
of Ukraine or return to the penitentiary to continue serv-
ing the sentence after recovery and therefore the role of a
lawyer in this situation is purely formal. The attorney is in
not involved in any way in preparing the conclusion on the
health state, the content of which is decisive for the court’s
decision to release a person from serving a sentence.

Conclusions: Ensuring the right of convicts to receive
psychiatric care by the state, despite the numerous com-
plaints to the ECHR and the CPT reports, is at a very
low level not only in Ukraine but also in other countries.
Creating external attributes of mechanisms for ensuring
the right of convicts to medical care, including psychiatric
care, the relevant national mechanisms do not take into
account or deliberately ignore the peculiarities of persons’
legal status in custody. Such a superficial imitation of the
system of guarantees of prisoners’ rights to medical care is
to some extent a kind of cargo cultism of public institutions,
which is designed to provide non-discriminatory condi-
tions for the realization of the right to health care for all
categories of the population. However, the negative result
of the functioning simulation of the system of guarantees
of prisoners’ rights to medical care should not lead to the
recognition of the ineffective equivalence of medical care
principle, including psychiatric, for such a socially vulner-
able category as convicted.
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ABSTRACT

The aim: This article aims to analyze the statistics of road accidents victims in Ukraine in general and the level of criminal offenses’against traffic safety and transport operation
victims, in particular, to consider the main victimological risks for road users and provide them with a public health approach.

Materials and methods: The theoretical basis of the article is specialized literature on law, economics, and sociology. The empirical basis of the research was the materials of
generalization of more than 1,000 criminal proceedings under Art. 286 of the Criminal Code of Ukraine, the results of a survey of Ukrainian citizens on the state of road safety
in Ukraine.

Results: According to the results of an empirical study, in terms of role, pedestrians clearly predominate among the victims (59.6%), while every fourth victim is a passenger
of a vehicle. Driver victims are only 14.6% of the total number.

Victimological risk on the roads is the probability of becoming a victim and suffering damage to one’s life and health from criminal offenses against traffic safety and operation
of transport. For each of the categories of victims there are both general and specific victimological risks. The causes of accidents can be grouped by the source of danger in the
triangle “person — mechanism — road”.

Conclusions: The most dangerous and widespread victimological risks for road users in Ukraine are speeding and maneuvering, drunk driving, parking violations, poor road

infrastructure, physiological and psychological characteristics of road users, low professional skills of drivers, etc.

KEY WORDS: public health, road safety, victimological risks, road users

INTRODUCTION
Due to the development of the world’s transport systems,
the problem of road safety has become acute. Road trans-
port from the middle of the 20th century became the
leading among the types of land transport. The length of
its network is growing and has reached 27.8 million km,
with about 1/2 of that in the USA, India, Russia, Japan, and
China. The level of motorization in the world is dominated
by the US and Western European countries. Road transport
also belongs to the priority in the volume of passenger
transportation — 82% of the world volume [1].
Maintaining road safety is a challenging task, given the
huge number of road accidents that occur every year world-
wide, and the severity of the consequences of the latter for
human life and health. In addition, its solution requires
significant social resources. That indicates the urgency of
the problem of ensuring traffic processes is only increasing.
In particular, the United Nations General Assembly has
set an ambitious target of halving the global number of
deaths and injuries from road traffic crashes by 2030 (A
/ RES / 74/299) [2; 3]. Achieving this goal will contribute
to the preservation of public health in all countries that
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implemented the model proposed by the World Health
Organization Global Plan of Action for 2021-2030 within
the framework of the II Decade of actions to ensure road
safety [4].

Road safety (including the reduction of criminal offenses
against traffic safety and transport operation) largely de-
pends on the prevention of victimological risks, which is
an essential element of the public health policy of a state.
Effective and sustainable prevention of such risks is both
national and global public health problem.

In the proposed study, the authors analyze the complexes
of victimological risks that will arise for road users as a
result of criminal violations of relevant rules on highways
and can lead to serious consequences.

THE AIM

This article aims to analyze the statistics of road accidents’
victims in Ukraine in general and the level of criminal of-
fenses’ victims against traffic safety and transport operation,
in particular, to consider the main victimological risks for
road users and provide them with a public health approach.
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MATERIALS AND METHODS

The study was conducted in 2020 and six months of 2021.
The source base of this study is the information and an-
alytical data of the World Health Organization, the State
Statistics Service of Ukraine, the Patrol police, the General
Prosecutor’s Office of Ukraine. Collected and grouped ma-
terials were processed using the technology of descriptive
statistics. The article is based on dialectical, analytical,
synthetic, statistical, and sociological methods of research.
The theoretical basis of the article is specialized literature
on law, economics, and sociology.

The empirical basis of the research was the materials of
generalization of more than 1,000 criminal proceedings
under Art. 286 of the Criminal Code of Ukraine («Vio-
lation of traffic safety rules or operation of transport by
persons driving vehicles»), the results of a conducted online
survey of Ukrainian citizens on the state of road safety in
Ukraine, using the program «Google-forms» during six
months of 2021.

RESULTS

According to the Law of Ukraine “On Road Traffic” (1993),
road users in Ukraine are persons who use highways,
streets, railway crossings, or other places intended for the
movement of people and transportation of goods utilizing
vehicles. Such participants include 1) drivers of vehicles, 2)
passengers of vehicles, 3) pedestrians, 4) persons moving
in the seats of wheeled vehicles, 5) cyclists, 6) drivers of
animals [5]. Each of these groups of participants, influ-
encing the general picture of the victimological situation
on the roads of Ukraine, needs to identify and analyze
victimological risks using a public health approach, as such
an approach contributes to the identification of threats to
public health.

According to the World Accident Mortality Rating
compiled by the World Health Organization based on
statistics from the World Health Organization, Ukraine
is one of the countries with an average accident mortality
rate and ranks 127th out of 183 countries [6]. Note that
the last positions in the ranking are the countries with the
lowest mortality rate. But such an “optimistic” position in
the world ranking raises some doubts and does not give
an idea of the real picture of road safety as an element of
public health in Ukraine.

According to the accident statistics of the Patrol Police,
the number of road accidents victims in Ukraine for 2017-
2020 does not indicate a stable downward trend in this

number, as as of 2020 there is, however, an increase in both
the number of traffic accidents and the number of traffic
accidents with victims (Table I).

Along with the above data of the Patrol Police, it is nec-
essary to analyze the data of the Office of the Prosecutor
General on the amount of recorded criminal offenses under
Art. 286 of the Criminal code of Ukraine (“Violation of
rules of safety of traffic or operation of transport by persons
driving vehicles”) and the number of victims of criminal
offenses against the safety of movement and operation of
transport (road accident) for the same period (Table II).

Therefore, in recent years in Ukraine almost 9,000 road
accidents have criminal consequences, and more than
10,000 people annually fall victim to criminal offenses
against traffic safety and transport operation.

In this regard, it is interesting to cite the point of view of
the citizens of Ukraine, clarified during a survey conduct-
ed by the Research Institute. Thus, according to citizens,
the state of road safety in Ukraine is unsatisfactory, as
indicated by 58.2% of respondents. At the same time,
16.3% stressed that the state of such security is extremely
unsatisfactory. In turn, every fifth respondent indicated
that the state of road safety in Ukraine is satisfactory for
all road users.

Assessment of the victim situation on the roads in
Ukraine is impossible without an analysis of the categories
of victims of road accidents. Thus, according to the results
of an empirical study, the distribution of victims by gender
is almost irrelevant (men accounted for 48.6% and women
51.4%). In terms of role, pedestrians clearly predominate
among the victims (59.6%), while every fourth victim is
a passenger of a vehicle. Driver victims are only 14.6%.

Here is distribution of deaths of road accident victims in
Ukraine by road participant’s role according to the State
Statistics Service of Ukraine (Fig 1):

Also, according to the National Police, the main causes
of road accidents, which result in injury and/or death (Fig.
2) [7; 10].

Analysis of risk factors is one of the components of
public health approach. The public health approach is a
generic analytical framework that has made it possible
for different fields of public health to respond to a wide
range of health problems and diseases, including injuries
and violence [11, p. 23; 12; 13]. This approach is not only
helpful in the analysis of risk factors but also provides a
framework that guides decision-making throughout the
entire process, from identifying a problem to implement-
ing an intervention [11, p. 23]. Therefore, there is a large

Table I. The number of traffic accidents and the number of traffic accidents with victims in Ukraine in 2017-2020 [7]

Year Numbe.r Dynamics Number s e s Dynamics
of traffic accidents of traffic accidents with victims

2017 162 526 - 27 220 -

2018 150120 -7,6 % 24294 -10,7 %

2019 160 675 7,0% 26 052 7,2%

2020 168 107 4,6% 26 140 0,3%
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: Other 7%
Drivers and passengers

of buses <1%

Drivers and passengers
of heavy trucks 1%

Pedestrians 42%

e————— cars and light

Drivers of 4-wheeled

vehicles 16%

Passengers of 4-wheelec
cars and light
vehicles 18%

Riders of motorized
2- and 3-wheelers 9%

Cyclists 7%

Fig. 1. Deaths by road user category [9, p. 255]

EViolation of maneuvering rules (22,0 %)
BExceeding the safe speed (34,0 %)
OFailure to keep distance (8,0 %)
OViolation of the rules for driving across
intersections (8,0 %)
BDriving while intoxicated (3,23 %)
@Departure to the oncoming lane (1,35 %)
OViolation of the rules of pedestrian

crossings (6,0 %)

@Others (17,42 %)

Fig. 2. The main causes of road accidents in Ukraine, which resulted in injuries and/or deaths

potential for road safety and public health practitioners
to work closely [14, p. 4]. Road safety as an activity is
inseparable from the aim of preventing injuries. This aim
is an essential public health issue in itself [14, p. 5].

A universal category for reflecting potential danger
is the concept of risk. This category makes it possible
to adjust the initial goals and strategies for solving the
problems of analysis of the latter, to compare hazards of
different origins and mechanisms of action, to classify
and rank potential sources of danger; to study the mech-
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anism and investigate the causal relationship between the
occurrence and development of adverse events, as well
as to identify the impact on the indicators of this risk of
various factors of man-made, natural and social origin;
to ensure the direction of risk reduction through optimal
management of technical, organizational-methodological
factors of influence (reduction of probability, reduction
of damage) [15, p. 9].

There is no unified concept of risk in the literature. More-
over, this category is interdisciplinary: it is operated by
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Table II. The number of victims of criminal offenses against safety of movement and operation of transport in Ukraine in 2017-2020 [8]

Number of criminal offenses under the Aarticle 286

Year of the Criminal Code of Ukraine Dynamics Number of victims Dynamics
2017 10 148 - 12088 -
2018 8257 -18,6 % 10 260 -15,1 %
2019 8739 5,8 % 10408 1,4 %
2020 8 864 1.4 % 10130 -2,7%

specialists in psychology, economics, security, medicine,
transport, law, and others. It is common to understand risk
as the probability of a negative consequence of a particular
activity [16]. Risk is manifested in all spheres of human
activity, at all stages of functioning and development of
the object, its interaction with the environment and within
itself [15, p. 7].

Victimological risk in the theory of criminological
science is the risk of suffering losses from any criminally
illegal manifestation. Victimological risk on the roads is the
probability of becoming a victim and suffering damage to
one’s life and health from criminal offenses against traffic
safety and operation of transport. For each of the above
categories of victims, there are both general and specific
victimological risks. Their characteristics are due to the
causes of accidents, which result in injury and/or death of
people, the main of which were listed above. The causes
of accidents can be grouped by the source of danger in the
triangle «person — mechanism — road»:

In this regard, the element «person» in this triangle
should be described through the category that we have
designated as «human influences». Thus, human influ-
ences are associated with such factors as a violation of
traffic safety rules (speeding; violation of maneuvering
rules; intoxicated driving; fatigue, sleep while driving;
lack of sufficient driving experience, violation of the
rules of self-driving) safety of passengers; crossing of the
carriageway by pedestrians in an unspecified place or at a
prohibited traffic light signal, etc.).

In turn, the element «mechanism» corresponds to the
category of «vehicle influences»: the malfunction of the
vehicle, its unsuitability for operation in specific traffic
conditions, driving a faulty vehicle; non-compliance
with the rules of operation of a vehicle, etc. However, it
should be noted that the last two positions in this logical
series are a clear combination of the elements «person»
and «mechanismy.

Finally, such an element of the triangle as «road» is re-
vealed through the category of «road influences», which
covers, in particular: violation of the rules of road main-
tenance; violation of road construction norms; insufficient
engineering provision of road structures, shortcomings in
road infrastructure planning, etc.

These accidents’ causes are a basic set of victimological
risks for road users. The main factor in saving human
life and health in the accident is the degree of physical
protection of the person. Thus, the WHO emphasizes that
those road users who do not have a «protective shell» are

particularly vulnerable: pedestrians, cyclists, and drivers
of two-wheeled motorized vehicles [17, p. 13].

According to the authors’ survey, the most dangerous and
common victimological risks for road users are: violation
of traffic rules by both drivers (especially speeding and
driving while intoxicated) and pedestrians; parking of cars
near pedestrian crossings, which reduces the visibility of
the roadway in these areas; unsatisfactory condition of
road infrastructure (insufficient provision of crossings with
traffic lights and street lights, poor condition of the road
surface); physiological and psychological characteristics
of road users (health status, their inattention, calculation
of hiring, risk behavior on the roads, self-confidence; the
unsatisfactory reaction speed in dangerous situations, etc.),
professional characteristics (insufficient driver compe-
tence, lack of driving experience), etc.

DISCUSSIONS

The problem of the victimological risks extends, of course,
to non-fatal accidents, to the many major accidents, and
the huge number of minor accidents [18, p. 140]. There-
fore, emphasis should always be placed on a system for
calculating these risks in order to at least understand the
extent of the burden placed on emergency services. This is
especially important given the fact that road traffic injury
prevention has traditionally been considered to be outside
the domain of the health sector with the result that the role
and impact of the public health sector in prevention is rare-
ly explored. A meaningful multisectoral response to pre-
vention is encouraged in just a few countries. Emergency
services consume a large portion of the total health sector
expenditure, leaving limited resources and opportunities
for prevention [2].

Road safety management should not be considered as a
separate goal, but in the context of management methods —
through coordination, lawmaking, funding, resource
allocation, promotion, monitoring, evaluation, research,
development, and education [4]. Further, monitoring and
evaluation, as well as conducting research, will mean
nothing more than the introduction of a permanent practice
of establishing the impact of victimological risks on the
general state of road safety in the country as a whole or
in a particular region.

Due to the analysis of the main reasons for the insuf-
ficient level of road safety in Ukraine, the above palette
of victimological risks for road users is revealed and
discussed. The current reasons are:
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1) low level of road discipline due to unsatisfactory state
of legal awareness of road users, which leads to non-no-
tification or insufficient awareness of the dangerous
consequences of violating traffic rules;

2) inadequate level of practical provision of the inevita-
bility of punishment for violation of traffic rules and
awareness of this by road users;

3) insufficient level of coordination of central and local ex-
ecutive bodies activities in addressing road safety issues;

4) insufficient funding for measures aimed at reducing the
level of accidents on the roads, lack of systematic ap-
proaches to the analysis of the effectiveness of financing
such measures;

5) low level of use of modern training and advanced
training methods for drivers, training of traffic rules
of citizens;

6) insufficient efficiency of the system of organization-
al-planning and engineering measures aimed at improv-
ing the organization of traffic and pedestrians, creating
safe traffic conditions;

7) insufficient level of automated means of traffic control
and response use;

8) inefficiency of the vehicle safety control system during
operation;

9) imperfection of the system of traffic accidents and
assistance notification to victims, etc. [19, pp. 119].
Each of the listed victimological risks deserves to develop

a separate program of its devictimization.

CONCLUSIONS

1. Road safety should be directly linked to the implementa-
tion of an important social task of today — the preserva-
tion of public health. Thus, improving road safety helps
meet other needs, such as access to health, employment,
and education, as highlighted in the Global Roadmap for
2021-2030, Decade of Action for Road Safety.

2. Victimological risk in the field of road traffic is the probability
of any person becoming a victim of criminal offenses against
traffic safety and transport operations. For different road
users, a set of victimological risks can be identified, which
are primarily related to the causes of accidents, the nature
of which is due to the existence of the triangle *“ person —
mechanism —road” and which results in injury and/or death.

3. The study revealed the most dangerous and widespread
victimological risks for road users in Ukraine. These
include speeding and maneuvering, drunk driving, park-
ing violations, poor road infrastructure, physiological
and psychological characteristics of road users, low
professional skills of drivers, etc.
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ABSTRACT

The aim:The purpose of this article is to illustrate the social demand for the need to discriminate against perpetrators of sexual crimes by depriving them of reproductive rights.
Materials and methods: The authors of the research used the legislation of various world countries, scientific papers, caselaw, the provisions of international legal acts, in
particular, the Convention for the Protection of Human Rights and Fundamental Freedoms. The authors of the research used a complex set of general and special methods of
cognition such as dialectical, comparative, analytical, generalization method, statistical and sociological method (questionnaire method).

Results: The survey conducted by the authors highlights the attitude of physicians and law enforcement officials (100 people) to the sterilization of criminals as a measure
necessary to prevent the commission of sexual crimes both by such persons and by others who are prone to committing such crimes but will refrain from their commission due
to the fear of sterilization. The questionnaire shows the gap between awareness and recognition of natural human rights such as the right to reproduce and the desire to deprive
a certain deviant category of people of this right for their safety.

Conclusion: Based on the conducted analysis, the authors have formulated that there is currently a great social demand for radical measures to prevent the commission of
sexual crimes by sterilizing those who committed such crimes. At the same time, the legislation of some countries also embodies such a desire of society in the relevant norms
and provides the use of sterilization of criminals for special and general prevention of crimes against sexual freedom and inviolability. The research also demonstrates the
erroneousness of this approach and proves the inadmissibility and medical inexpediency of depriving perpetrators of sexual crimes of their reproductive rights.

KEY WORDS: right to reproduction, non-consensual, forced and voluntary sterilization of criminals, general and special prevention of sexual crimes’ commission,

deprivation of reproductive right, sex offenders

INTRODUCTION

Crimes against sexual freedom and sexual integrity, especially
those committed against minors and those in a helpless state,
are always a big draw for society, and those who committed
them are considered outcasts, even among criminals. Society
demands the application of the most severe punishment for
sex offenders. It Is the reason that the issue for the possibility
to sterilize sex offenders, to deprive their reproductive rights
is constantly discussed in society. Sterilization of criminals is
provided by the legislation of the Czech Republic, Germany,
the USA, etc. Although the world recognizes the inadmissibil-
ity of discrimination against persons on any ground, including
through the commission of a sexual crime, society for its safety
recognizes the possibility of deprivation of the right to repro-
duction to this category of criminals. Given the great public
interest in the problem of sterilization of criminals, the authors
have decided to choose a questionnaire method for three
separate groups of respondents: employees of the health care
sector, law enforcement officials, and ordinary people. They
were offered to express their opinions on the possibility and
necessity of sterilizing criminals and identifying sterilization
as a violation of natural human rights.
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THE AIM

The purpose is to analyze the opinions of employees of
the health care sector, law enforcement officials, and
ordinary people on the sterilization of criminals as a
preventive measure that violates human reproductive
rights; to analyze the situation of sterilization of crimi-
nals’ regulation at the international level and in the laws
of certain countries.

MATERIALS AND METHODS

This research is based on the legislation of certain coun-
tries (Poland, Germany, the Czech Republic, the USA),
the provisions of international legal acts, in particular,
the Convention for the Protection of Human Rights and
Fundamental Freedoms, research and studies in this area,
a survey of 46 health care employees and 52 representa-
tives of law enforcement agencies. To achieve the set aim
the authors have used a complex set of general and special
methods of cognition, such as dialectical, comparative, an-
alytical, generalization method, statistical and sociological
methods (questionnaire method).
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RESULTS

Those who commit crimes against sexual freedom and sex-
ual integrity are perceived by society as the most disgusting
criminals within the system of criminal justice and cause
an extremely negative emotional reaction in society. The
public feels not only fear but also disgust and moral outrage
against sex offenders. It is especially true for people who
commit sexual crimes against children and people who
are helpless due to mental or physical illness. Some studies
show that people are more afraid to live in the same area
with a known killer than with a sex offender, but they feel
more anger and resentment towards a child rapist than
towards a killer [1].

Those who have committed crimes against sexual free-
dom and sexual integrity are considered exiles and outcasts
even in a criminal environment. Sex offenders are the
lowest shameful caste out of all other castes of criminals.

A bright example of society’s attitude to sex offenders
is the story of Alan Turing, a genius who helped to break
German ciphers during World War II and saved thousands
oflives. In 1952 he was sentenced to chemical castration for
homosexuality and later committed suicide. Only in 2013
Tuning posthumously received the official royal apology
and a royal pardon, which cleared his name of “indecent
behavior”.

Such fear and disgust with sexual crimes and criminals
provoke society to demand from the state the most radical
and harsh measures to prevent the commission of sexual
crimes. A large number of people consider the sterilization
of criminals to be the most effective measure to prevent
the commission of sexual crimes.

Sterilization is a medical manipulation aimed at losing
fertility. Sterilization is achieved by: 1) surgical removal
or deep suppression of the function by other methods (for
example, irradiation or administration of special drugs) of
the gonads (testicles) in men (castration) and ovaries in
women (ovariectomy); 2) ligation or ablation of the canals,
through which the sperm moves in men (vasectomy) and
uterine tubes in women (salpingectomy) [2].

Sterilization of criminals can be divided by the method
of conduction into:

Surgical sterilization — removal of the gonads, the canals,
through which the sperm moves; ligation of uterine tubes
or canals, through which the sperm moves.

Chemical sterilization — deep suppression of the func-
tions of the gonads by the introduction of drugs.

Sterilization of criminals according to the consequences in
the form ofloss of reproductive function can be divided into:

Irreversible sterilization — a person is permanently de-
prived of reproductive function (removal of the gonads,
canals, through which the sperm moves, ligation of uterine
tubes).

Reversible sterilization — reproductive function can later
be restored (suppression of gonadal functions by the in-
troduction of drugs, ligation of the canals, through which
the sperm moves).

With the consent of the offender to carry out such ma-
nipulation, sterilization can be divided into:

Forced sterilization — medical manipulation that is car-
ried out against the will (ignoring the will) of a person.

Voluntary sterilization — medical manipulation that is
carried out on the voluntary, conscious, and voluntary
initiative or consent of a person [2].

Depending on the sex of the offender, sterilization can
be divided into:

Sterilization of female criminals.

Sterilization of male criminals.

The practice of criminals’ sterilization has a long history.
Sterilization was used in the Middle Ages as a punishment
for those who committed rape or were accused of adultery. In
1892, Switzerland became the first European country to cas-
trate a criminal [3]. The widespread use of sterilization of sex
offenders in Europe as a means of treatment and prevention
began in the early XX century. Denmark was the first that
pass law in 1929, legalizing this type of medical intervention
for sex offenders. Most other European countries followed
that example: Germany (1933), Norway (1934), Finland
(1935), Estonia (1937), Iceland (1938), Latvia (1938), and
Sweden (1944) and passed similar laws. The only exceptions
were Catholic countries, such as Spain, Portugal, Belgium,
and France, where castration was contrary to religious views.

The theoretical basis of European laws on sterilization of
criminals was the theory of elimination of sexual motives,
which were considered the dominant etiological factor in
sexual criminal behavior.

The Voluntary Castration and Other Treatments Act
(KastrG) of 1969 is currently in force in Germany [4]. The
European Committee for the Prevention of Torture and
Inhuman or Degrading Treatment or Punishment (CRT)
has criticized Germany for this practice. Although the CRT
noted that the procedure was voluntary and strictly con-
trolled and that no surgical castration had been performed
in recent years; the CRT called on Germany to change the
laws and to stop the use of surgical castration in the treat-
ment of perpetrators of sexual offenses in all Federal Lands.
To date, the Federal Government has not implemented that
recommendation. The German Government has stated that
surgical castration is used to treat serious illnesses, mental
disorders, or illnesses associated with abnormal sex drive
and does not constitute coercion that degrades offenders.

Part IIT § 17 of the Czech Law “On Specific Medical
Services” stipulates that testicular castration or pulpecto-
my may be applied to a 21-year-old patient who has been
diagnosed with a specific sexual dysfunction manifested
by a sexual offense (violent sexual offense and sexual
violence), and whose professional medical examination
demonstrated a high probability of committing a sexually
motivated crime in the future; other treatments have failed
or other treatments cannot be used for health reasons.
Such castration is carried out based on a written request
of the patient, a favorable opinion of the expert group, and
the consent of the court. Castration is performed only to
a patient who is in protective treatment or custody [5].

Nine US states have legislation on chemical castration.
These are California, Florida, Iowa, Georgia, Louisiana,
Montana, Oregon, Texas, Wisconsin, and Alabama.
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California was the first US state to offer the use of chem-
ical castration for reconvicted child rapists as a condition
of their parole. The California Chemical Castration Statute
Stat 3339 provides that a person guilty of a particular sexual
offense is punishable by chemical castration in addition
to any other punishment. The person must be chemically
castrated before releasing from prison [6]. California,
Florida, and Iowa laws stipulate that offenders may be
sentenced to chemical castration in all cases involving
serious sexual offenses.

It was offered to castrate criminals in Poland (2009),
Ukraine (2019), and France (2009). Relevant draft laws
were submitted for consideration but did not finally be-
come part of the legislation.

From time to time, there is a social demand in various
countries around the world for the most radical measures
to be taken for committing the most egregious sexual
crimes. Society’s attitude to sexual crime law has always
been of scientific interest. Research has demonstrated that
73% of respondents are likely to support a policy to restrict
or disqualify sex offenders, even without scientific evidence
of its effectiveness [7].

Public opinion plays a significant role in the development
of any laws, including laws relating to the criminal justice
system. It influences politicians and through them the
laws themselves. Politicians agree that public pressure is
an influential force in drafting legislation, including laws
on the liability of sex offenders [1]. It is obvious that most
people do not have the necessary competence and knowl-
edge of the specifics of committing and preventing sexual
crimes, and require the introduction of the most radical
measures, guided solely by emotions of anger, disgust to
sex offenders. However, such public protest may be based
on myths and misconceptions about sex offenders, such as
the notion that sex offenders have very high recidivism and
that they cannot be corrected, when, in fact, it is not true
[1]. Thus, the opinion of society is formed by emotional
reactions to disgusting crimes, which the community is
trying to implement through the demand for the legislator
to increase the repressive punishment for such acts.

In order to understand public opinion regarding the
fair punishment for sexual crimes, an anonymous survey
of physicians and law enforcement officials in Ukraine
and Russia was carried out. The survey was conducted
from August to October 2021. 46 physicians and 52 law
enforcement officials took part in the survey. 57.7% of the
surveyed physicians were men and 42.3% were women.
There were 50% of men and 50% of women among law
enforcement officials. The questions asked to the respon-
dents were aimed at clarifying the level of understanding
of the essence of sterilization as a serious violation of the
natural human right to reproduction and the effectiveness
of sterilization as a preventive measure. Respondents were
offered several answers to each question.

The first question was aimed at assessing the under-
standing of the need to introduce such a radical measure of
influence on criminals as sterilization, namely: “Does our
system need irreversible sterilization of criminals?” Several
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options were suggested: 1) yes, it needs; 2) no, it does not
need; 3) only male criminals; 4) only female criminals.
Among the physicians 29 respondents (63%) consider ster-
ilization necessary, 16 people (34.78%) believe that there is
no need for such a radical measure and 1 person (2.17%)
believes that sterilization is necessary only for males.
Among law enforcement officials, 26 respondents (50%)
consider sterilization necessary, 24 (46.15%) believe that
there is no need for such a radical measure and 2 (3.85%)
believe that sterilization is necessary only for males. Thus,
the majority of respondents in both groups consider ster-
ilization necessary for both male and female criminals.

To find out how the respondents imagine the methods
of sterilization of criminals, the second question was
formulated: “How should a criminal be sterilized?”. The
options of the answers to this question were the following:
1) surgical removal of the external genitalia; 2) surgical
removal of the paired gonads (testicles/ovaries); 3) the
function of the paired gonads is suppressed with drugs
or by radiation; 4) vasectomy (ligation or removal of a
fragment of the deferent canals in men) or ligation of
the uterine tubes in women. Answering this question, 12
physicians (26.02%) chose vasectomy, 7 (15.2%) chose
the most radical and cruel way — removal of the external
genitalia, 13 (28.26%) believe it appropriate to sterilize
criminals by surgical removal of the paired gonads and 14
(30.43%) tend to the sterilization exclusively with drugs.
The majority of law enforcement respondents — 28 people
(53.85%) chose vasectomy, 14 (26.92) preferred drug
sterilization, 6 (11.54) tend to surgical removal of paired
gonads, and only 4 people (7.69%) chose radical surgical
removal of the external genitalia. Physicians mostly chose
drug sterilization, although the second place (1 vote less)
was given to surgical removal of the paired gonads. But
the vast majority of law enforcement officials chose ster-
ilization by vasectomy (ligation or removal of a fragment
of the deferent canals in men) or ligation of the uterine
tubes in women.

The question on the purpose of sterilization of criminals
was suggested separately in the questionnaire. It turned
out that 22 physicians (47, 83%) consider punishment
as a sterilization goal, just as many respondents among
physicians determine the main purpose of sterilization to
prevent such crimes in the future and 2 people (4.35%)
believe that sterilization of criminals should be used for
treatment. Similar answers were chosen by law enforce-
ment officials: 26 people (50%) consider punishment to be
a sterilization goal, 20 people (38.46%) consider prevention
to be a sterilization goal, and 6 people (11.54%) prefer the
medical purpose of sterilization.

Answering the question of whether sterilization of a
criminal is a violation of the criminal’s right to have chil-
dren, 16 physicians (34.78%) answered in the affirmative,
13 people (28.26%) do not consider it a violation of the
rights of the perpetrator, but the majority — 17 physicians
(36,96%) could not answer this question. Respondents
among law enforcement officials also identified sterilization
asa violation of the reproductive rights of perpetrators. The
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option with this answer was chosen by 24 people (46.15%),
12 people (23.08%) do not believe that sterilization violates
the criminal’s right to reproduction and 16 people (30.77%)
could not answer this question.

The question of whether criminals should be given the
opportunity to surrender and preserve genetic material
before the sterilization procedure was not easy to answer
in the questionnaire. The following answers were offered:
1) no, these are unnecessary expenses for the state; 2) yes,
it will ensure the right to reproduce; 3) yes but at the ex-
pense of the offender. The majority of physicians, 30 people
(65.22%) consider it costly and unnecessary, 12 people
(26.09%) do not mind that criminals have the opportunity
to store their genetic material, but at their own expense, and
only 4 people (8, 7%) have no doubt that this will provide an
opportunity for the offender to realize inalienable natural
rights. 22 (42.31%) law enforcement officials identified
such a procedure as unnecessary and costly for the state, as
many considered it possible, but with full payment by the
offender, and only 8 chose the option that recognizes the
right of the offender to reproduce in case if such a radical
measure as sterilization is applied.

The next question was aimed at analyzing the sterilization
of criminals as a preventive measure and was formulated
as follows: “Will the sterilization of criminals help to pre-
vent crime in the future?” The majority of physicians — 28
(60.87%) gave an affirmative answer and were convinced
of the effectiveness of sterilization as a preventive measure,
10 physicians (21.74%) did not believe in the effectiveness
of prevention by the way of sterilization, another 8 peo-
ple (17.39%) could not answer this question. Most law
enforcement officials — 24 people (46.15%) also believed
in sterilization as a measure that could help in preventing
future crimes, 10 people (19.23%) disagreed that steriliza-
tion could prevent new crimes, 18 people 34.62%) could
not answer this question.

It was important to get answers to the question of wheth-
er sterilization of criminals should be voluntary, whether
there should be the consent of offenders in exchange for
mitigation of liability. 23 physicians (50%) believed that
sterilization could only be voluntary, 13 people (28.26%)
answered that taking into account the consent of the of-
fender or ignoring such consent depends on the nature
of the committed crime, and 10 people (21.74%) were
sure that the consent of the offender was not required for
sterilization. 22 respondents (42.31%) representing law
enforcement agencies determined that it would depend
on the committed crime, 16 persons (30.77%) admitted
that such a decision could only be a manifestation of the
will of the offender, and 14 persons (26, 92%) believed
that we could ignore the opinion of the person to whom
sterilization could be applied. The next question asked
respondents to predict whether criminals would agree to
be sterilized in exchange for mitigation of punishment. 17
physicians (36.96%) are sure that criminals will not give
such consent, 8 people (17.39%) believe that such an offer
will be interesting to criminals, but the majority - 21 people
(45.65%) admit that criminals will agree to sterilization,

but such consent will be forced. Law enforcement officials
mostly believe that such consent will be obtained under
the pressure of circumstances, this option was chosen by
28 people (53.85%), 12 people (23.08%) are confident that
criminals will not agree to sterilization in exchange for
milder punishment than that provided in the sanction of
the Article of the law on criminal liability, as many people,
on the contrary, are convinced that criminals will agree to
sterilization under such conditions.

Most of the physicians who took part in the survey
acknowledged that sterilization was a more effective
method of influencing the offender than any other. 29
people (63.04%) are confident of this, while 17 (36.96%)
have doubts about it. On the contrary, the majority of law
enforcement officials — 30 people (57.69%) are pessimistic
about the effectiveness of sterilization as a method of influ-
ence; 22 people (42.31%) among respondents in this group
still believe in the effectiveness of sterilization.

The opinion of physicians in regard to the question of
who should make the final decision on the application of
sterilization to a criminal - a physician or a judge - is almost
unanimous. The vast majority of physicians — 38 people
(82.61%) chose the option that it should be an agreed joint
decision of physicians and judges, 6 people (13.04%) chose
the option that only a judge should make such a decision and
2 people (4, 35%) believe that such a decision should be made
exclusively by a physician. The answers of law enforcement
officials are similar: the absolute majority of respondents —
42 people (80.77%) chose the option of a joint decision by a
judge and a physician, 10 people (19.23%) believe it possible
to make such a decision only by a judge, no respondent in
this group does not consider it possible for a physician to
make such a decision on his own.

The conducted survey shows that despite the profession
and professional knowledge in biology and law, physicians
and law enforcement officers overwhelmingly approve of
the use of sterilization for criminals. They believe that such
a radical measure should be introduced precisely for the
purpose of punishment for what was done. At the same
time, the majority of respondents admit that sterilization
violates a person’s natural right to reproduction, but most
of them believe that such a radical measure will prevent
the commission of similar crimes in the future. Besides,
if physicians are convinced that sterilization should be a
voluntary procedure, law enforcement officials believe that
voluntary sterilization should depend on the type of the
committed crime, and for certain crimes it can be applied
compulsorily. It is an interesting fact, physicians believe in
the effectiveness of sterilization as a method of influencing
the offender, but law enforcement officers do not consider
such a measure of the influence the most effective. This re-
search demonstrates that society, in a desire to protect itself
or to take revenge for the harm caused by crime, agrees to
intentionally and knowingly deprive the perpetrators of
their natural rights. At the same time, people even are not
sure that such discrimination is effective and beneficial.

This dissonance has existed since sterilization was sug-
gested as a method of treating sex offenders. There has
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always been a question of its compatibility with the social
notion of the individual’s right to physical integrity. While
one part of society wanted to introduce sterilization as a
radical punishment for the most heinous crimes, another
part considered such an intervention as a “barbaric pun-
ishment” that entailed humiliation and the inability to start
a family [8]. It is especially true to irreversible sterilization,
where a person forever loses reproductive function as a
result of the sterilization.

Countries that allow surgical (irreversible) castration of
criminals emphasize the high effectiveness of this method
of treating criminals. Indeed, recidivism rates after castra-
tion are the lowest among all other forms of treatment. For
example, the recidivism rate for castrated sex offenders in
West Germany was 2.8%, while for non-castrated people it
was 39%. Such countries as Denmark, Finland, the Neth-
erlands, Norway, Sweden, and Switzerland, which have
previously used surgical castration of criminals, provided
data that confirmed the findings of German criminologists
[9, 10]. Czech supporters of castration, in particular Petr
Weiss, state that none of the castrated convicts over the past
30 years (in the Czech Republic) have committed more vi-
olent crimes. However, criminal investigator Jifi Markovi¢
referred to a case, where castrated criminal Antonin Vorel
killed and raped a woman in the Kunratice-Michel forest
[11, 12]. The European Committee for the Prevention of
Torture also reported three other cases of violent recidivism
of castrated offenders after 1989 [11].

The World Federation of Societies of Biological Psychi-
atry (WESBP) in its Guidelines for the biological treat-
ment of paraphilias considers surgical castration as one
of the methods that the offender can voluntarily choose
for treatment [10]. Instead, the International Association
for Suicide Prevention (IATSO), which is the undisputed
international authority in the treatment of sex offenders,
constantly publishing and regularly updating the princi-
ples of this therapy, does not provide surgical castration
of offenders as a method of treatment [13].

It should be noted that surgical sterilization is currently
very little used in practice. It was replaced by chemical
(drug) sterilization as an alternative less invasive and more
affordable chemical, hormonal treatment. The essence of
chemical sterilization is that a person is prescribed a drug
that blocks the production of testosterone. However, the
effects of chemical sterilization can be prevented either by
the use of drugs that contain testosterone or by the irreg-
ular use or refusal to take drugs intended for sterilization.
Chemical sterilization can only be successful for criminals
who agree to this measure. They should understand their
sexual problems and be motivated to solve them. The drug
for chemical castration does not work at all or works very
poorly in about ten percent of cases. It is impossible to
predict the cases when chemical sterilization is effective and
when it is not effective. That is why the risk of recidivism
can be reduced only for some sex offenders [14]. Besides,
not all sex offenders are driven by “increased sex drive”
In many cases, the trigger is that the desire for intimacy
is combined with a lot of anger. Sex offenders are often
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afraid to look funny in their fantasies. On the other hand,
chemical castration in such cases can add aggression and
frustration, which will eventually lead to the commission
of a new crime [14].

Thus, the opinion of society that sterilization is effective
in preventing future crimes is a myth that is not confirmed
by scientific research and practice. Sterilization may in
some ways reduce the recurrence and recidivism of crimes,
but the results of certain studies are too heterogeneous
to conclude on the overall effectiveness of depriving sex
offenders of fertility [15].

DISCUSSION

The next myth, which is believed by society, is the voluntary
sterilization of criminals. In 2017, a judge from Tennessee
issued a ruling offering prisoners a 30-day reduction in their
sentence, if they undergo a permanent birth control proce-
dure - a vasectomy for men. Although that program was
technically voluntary, the American Civil Liberties Union
(ACLU) cited it as a form of coercion that forced prisoners
to be sterilized, violating a fundamental constitutional
right to reproductive autonomy [7]. According to statistical
research conducted by the Czech Medical and Sexological
Society, 12% of respondents said that they agreed to surgical
sterilization only because it was the only way to get out of
jail. The remaining 88% of respondents in an anonymous
questionnaire said that the decision was voluntary [16].

It seems that an offer for a person regarding a sterilization
surgery in exchange for release from punishment or miti-
gation of punishment should be considered as an influence
on his will. The European Committee for the Prevention of
Torture and Inhuman or Degrading Treatment or Punishment
emphasizes that surgical castration cripples and degrades a
person and does not meet international standards for the
treatment of sex offenders. This procedure deprives a person
of the ability to reproduce and causes serious physical and
psychological disorders. It is the reason why surgical castra-
tion of criminals, despite its external voluntariness, must be
recognized as forced and identified as a violation of human
reproductive rights. According to the study conducted in the
Czech Republic, people who underwent surgical sterilization
suffer from obesity (36 percent), weight loss (20 percent), body
hair loss (38 percent), fatigue (18 percent), or breast enlarge-
ment (so-called gynecomastia) (16 percent of respondents).
They also have psychological problems: depression, feelings of
inferiority, increased aggression (50 percent) [17]. Besides, the
perpetrator is well aware that sterilization will be accompanied
by the elimination of fertility, physical injury, as well as a pos-
sible change of personality. Thus, there is a question how the
intervention, even if it was chosen voluntarily, is compatible
with the state’s obligation to respect human dignity [8].

CONCLUSIONS

The right to reproduction in modern democratic society, as
an inalienable natural right of every human being, should
not be subject to any restrictions. The decision on the refus-
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al to reproduce must be entirely voluntary, and the person
making such a decision must not be bribed or pressured
by either the state or others. In addition, the irreversibility
of the surgical sterilization procedure imposes on the state
the obligation to ensure that the person’s consent to this
procedure is complete, informed, and unforced.

The authors of this research analyze the differences be-
tween the actual facts about the recurrence (recidivism)
of sexual crimes, the effectiveness, and purpose of their
punishment, and how these facts are not taken into account
due to the general biased negative attitude towards sex
offenders and disgust with the crimes committed by them.

The conducted research allows us to conclude that public
beliefs about sex offenders are based on myths and errors.
Using a sample of 100 physicians and representatives among
law enforcement officials, we found out that perceptions of
the punishment of sexual offenders were largely due not
the professional knowledge itself, but biased on a negative
attitude towards such individuals and the crimes they com-
mitted. Besides, it has been established that the respondents
are fully aware that the chosen in the questionnaire measures
in the form of sterilization are violations of the natural
human right to reproduction. Nevertheless, they consider
it possible to discriminate against a certain group of people
with deviant behavior and demonstrate a desire to enshrine
the possibility to deprive the right to reproduction in law as
the most radical measure of punishment.
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ABSTRACT

The aim: The aim of this work is a legal analysis of the mental health presumption and its application by judges in assessing the report of the FPE; formulation of scientifically
substantiated proposals for determining the criteria for the judge’s assessment of the FPE report in refuting the presumption of mental health context.

Materials and methods: The basis for the article was the results of scientific research published by representatives of different states regarding the criteria for assessing the
expert’s opinion as a procedural source of evidence; legislation (in the field of psychiatric care and criminal justice) of a number of European and Asian states and its implementation
experience; results of the survey of 88 judges conducted by the authors (judges of local courts of Ukraine, the survey was conducted in 2020) on key issues of ensuring the
participation of a person suffering from a mental disorder in a court hearing.

In this research, a complex of general and special scientific methods of cognition was used (comparative legal method, systemic-structural method, generalization method,
method of analysis and synthesis, method of sociological research, method of expert assessments, etc.)

Results: According to the results of the research: a) it is stated that the presumption of a person’s mental health is a common European standard, regardless of the normative
consolidation at the level of domestic legislation; b) it is proved that the effectiveness of the judge’s use of the presumption of mental health in criminal proceedings directly
correlates with his or her competent assessment of the FPE report and the providing appropriate argumentation in a court hearing; ¢) the factors that allow the judge to correctly
assess the report of the FPE and put it in the basis of decision-making (that is, to refute the presumption of mental health of a person), or, on the contrary, to deny it (stating
that the presumption of mental health has not been abolished).

Conclusions: As a principle of modern psychiatry, the presumption of mental health is directly correlated with the FPE report, based on which it can be refuted. This determines
the special importance of a competent assessment of this procedural source of evidence, the need for the judge to take into account several factors and to provide appropriate
argumentation in the court hearing.

KEY WORDS: presumption of mental health, forensic psychiatric examination, expert opinion, expert report, assessment of expert opinion / report, court

INTRODUCTION
In modern psychiatry, the problem of presumption of
mental health is one of the most complex ones. Sharing
the widely recognized importance of this principle for the
protection of the rights and legitimate interests of persons
falling into the field of view of a psychiatrist [1, p. 109], we
should note its special significance in the field of criminal
justice. Since the formula for the presumption of mental
health is reduced to the key rule that a person is consid-
ered mentally healthy and capable of being aware of and
controlling their actions until proven otherwise, in turn,
only one piece of evidence can refute the presumption of
mental health - the report of an expert psychiatrist.
Thus, the correlation between the presumption of mental
health and the FPE report in criminal (as well as largely in
civil, administrative) proceedings is obvious. At the same
time, the issue of the criteria to be taken into account by the
judge when assessing the FPE report in the context of the
presumption of mental health remains quite controversial.
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THE AIM

The aim of this work is a legal analysis of the presumption
of mental health and its application by judges in assessing
the FPE report; formulation of scientifically substantiated
proposals for determining the criteria for the judge’s as-
sessment of the FPE report in the context of refuting the
presumption of mental health.

MATERIALS AND METHODS

The basis for the preparation of the article was the pub-
lished results of scientific research by representatives of dif-
ferent states regarding the criteria for assessing the expert’s
opinion as a procedural source of evidence; legislation
(in the field of psychiatric care and the field of criminal
justice) of a number of states in Europe and Asia (Belarus,
Georgia, Kazakhstan, Lithuania, Moldova, Poland, Russia,
Turkmenistan, Uzbekistan, Ukraine, Estonia) and the
practice of its application; some results of the survey of 88
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judges conducted by the authors (judges of local courts of
Ukraine, the survey was conducted in 2020) on key issues
of ensuring the participation of a person suffering from a
mental disorder in a court hearing.

In the process of research, a complex of general scientific
and special methods of cognition was used (comparative
legal method, systemic-structural method, generalization
method, method of analysis and synthesis, method of
sociological research, method of expert assessments, etc.)

RESULTS

The historical aspect of the presumption of mental health
in forensic psychiatry has traditionally been associated with
the 1843 M'Naghten trial in England. This case initiated
the eponymous rule (M’Naghten’s rule), in the formulation
of which fourteen of the fifteen judges concluded that
“everyone is considered mentally healthy and intelligent
enough to be held accountable for their crime until proven
otherwise” [see: 2]. The quoted rule has been the subject
of lively discussions, as evidenced by some scientific pa-
pers [see: 3, pp. 93-109]. The concept of presumption was
known to forensic psychiatry in pre-revolutionary Russia.
Thus, the founder of Russian psychiatry V. H. Kandinskiy
stated the following: I will not presume mental illness in a
healthy person, because health is the rule, and illness is the
exception [4, p. 30; 2]. In modern psychiatry, assessments
of the importance of the presumption of mental health
differ: some experts say that this presumption looks at-
tractive, but this is not enough to put it on the role of one
of the fundamental principles of modern psychiatry [1,
p. 112], others insist on the need to spread the use of this
principle [5, p. 5].

In modern legal regulation, the principle of the presump-
tion of mental health follows the norms of international
law. For example, Article 16 of the International Covenant
on Civil and Political Rights of 16 December 1966 stipulates
that everyone, wherever he or she may be, has the right to
recognition as a person before the law [6]. According to the
Principles for the Protection of Persons with Mental Illness
and the Improvement of Psychiatric Care, adopted by UN
General Assembly Resolution 46/119 of 17 December 1991,
no person or authority may classify an individual as having
a mental illness other than for a purpose that is directly
related to a mental illness or as a result of a mental illness
(paragraph 5 of principle 4 — Definition of mental illness).

It should be noted that the legislation of some states
does not directly provide for the presumption of mental
health (Law of the Russian Federation On Psychiatric Care
and Guarantees of Citizens’ Rights in its Provision of 2 July
1992; Law of the Republic of Uzbekistan On Psychiatric
Care of 12 May 2021 [7]. In the Law of the Republic of
Poland On Mental Health of 19 August 1994 [8], the key
issue is the concept of mental health and its protection [9,
p. 19]; however, the presumption of mental health is also
not directly regulated.

o Instead, the presumption of the absence of a mental
disorder (disease) is enshrined in Art. 6 of the Law of

the Republic of Belarus On the Provision of Psychiatric
Care of 7 January 2012 [10]; Art. 7 of the Law of Turk-
menistan On the Provision of Psychiatric Care of 23
November 2016 [11]; Art. 3 of the Law of Ukraine On
Psychiatric Care of 22 February 2000 [12]. There are two
rules behind the presumption of mental health [13].
The first is that a person is considered mentally healthy
and capable of being aware of and controlling their
actions until proven otherwise. That is, every person
who has reached the legal age is a priori considered to
be mentally healthy and capable of being aware of and
controlling their actions. Second, doubts that cannot be
eliminated are interpreted in favor of a condition that
is more probable or possible. When conducting an ex-
amination in criminal cases, the doubts are interpreted
in favor of the accused. In this context, the benefit is
associated with the least restriction of the rights and
freedoms of the subject related to punishment [13].
Being a legal presumption, in terms of content, it has a
medical character. Establishing the presence or absence
of a mental disorder occurs not through legal norms, but
using clinical diagnostic methods and criteria [1, p. 110].
In turn, in criminal proceedings, the presence or absence
of a person’s mental disorder is formalized in the FPE re-
port. Atthe same time, on the one hand, the act of forensic
psychiatric examination is a medical document that should
reflect the process of expert examination against the back-
ground of clinical, psychopathological and expert methods,
and on the other hand, it is a source of evidence in court
and subject to court assessment [13, p. 105]. Accordingly,
the scientific interest of the authors of this article in the
presumption of mental health is due to its correlation with
the FPE report in criminal proceedings.

Survey results: Among the judges we interviewed, 98%
agreed that in proceedings on the application of compul-
sory medical measures, the FPE report is de facto the key
evidence (we have also noted this in previous publications).

These statistical indicators relate to the final court deci-
sion in criminal proceedings on the application of compul-
sory medical measures (hereinafter referred to as CMM).
However, it should be noted that on the basis of the report
of the forensic psychiatric examination, the court also is-
sues interim decisions that limit the convention rights of
the person. Thus, the court’s decision to conduct a station-
ary FPE limits the provisions of Art. 5 of the Convention
the right of a person to liberty and security of person [for
more details see: 14]; the court’s decision on the possibility
of participating in the trial of a person suffering from a
mental disorder restricts the right to a fair trial, regulated
by Art. 6 of the Convention [for more details see: 15; 16].

Given that the fundamental convention rights and free-
doms of a person are subject to restrictions on the basis of
a forensic psychiatric examination report, the question of
the criteria for assessing such an expert opinion is of par-
ticular importance. It should be noted that the issue of the
court’s assessment of this procedural source of evidence has
been known since ancient times, as the view of a forensic
expert as a “scientific judge” was widely discussed by pro-
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ceduralists in the early twentieth century [see: 17, p. 3]. In
the modern criminal process, this issue does not lose its
relevance, as evidenced by numerous scientific studies [see,
e.g.: 17; 18; 19; 20; 21; 22; 23]. Analysis of these scientific
papers suggests that modern science takes the position
of the equality of all procedural sources of evidence. The
same conclusion follows from the study of the criminal
procedural law of some foreign countries. Thus, the rule
of the absence of any evidence of pre-established force is
provided in Part 2 of Art. 94 of the Criminal Procedure
Code of Ukraine; Part 2 of Art. 17 of the CPC of the Rus-
sian Federation; Part 2 of Art. 82 of the CPC of Georgia;
Part 3 of Art. 101 of the CPC of Moldova; Part 1 of Art. 61
of the CPC of Estonia and others. There is no doubt that
the judges are familiar with this assessment of evidence
rule. At the same time, a logical question arises as to why
the absolute majority of the judges we interviewed (98%
of the respondents) agreed that the report of the forensic
psychiatric examination is de facto the key evidence in
this category of cases? The answer lies on the surface - the
medical aspect is the decisive factor for the court to make
both the final decision in the criminal proceedings on the
CMM and interim decisions (on the possibility of par-
ticipation in the trial of a person suffering from a mental
disorder; on the inpatient FPE). Undoubtedly, the use by
an expert of special knowledge in the field of psychiatry to
a certain extent blocks a competent assessment by a judge
of the research part of the expert’s opinion. According to
Polish scientists J. Dzierzanowska and J. Studzinska, the
use of expert knowledge and research methods by experts
creates real difficulties in assessing the evidence provided
by experts. This is evidenced by a study in which the ma-
jority of judges who heard criminal cases (78 out of 148
respondents) acknowledged that they were insufficiently
prepared to assess scientific evidence [21, p. 21]. In turn,
l. Markiewicz and L. Mazur emphasizes that if the court
could assess the validity of the scientific views provided by
experts, there would be no need to appoint an examination.
Then the court itself, based on its own knowledge, could
make a decision [24, p. 73].

Investigating the outlined problem, V. B. Pervomaiskyi
puts forward the thesis that the court does not have a
method of assessing the opinion of a psychiatrist expert,
which is confirmed by empirical data - 73.2% of judges
are convinced of this [2]. According to O. Dufeniuk,
Polish lawyers have different views in the assessment of
evidence, since there is no universal standard that could
be used when assessing an expert’s opinion [19, p. 52].
For example, R. Kaczor proposed a certain algorithm for
the court to assess the expert’s opinion, which consists of
the following sequence of actions: first, it is necessary to
determine whether the form of the expert’s opinion meets
the requirements of criminal procedure law. Secondly, the
analysis of the report according to the criteria: incomplete-
ness, the ambiguity of the expert’s opinion, the presence of
contradictions in the report itself, and with other reports of
the expert. Only in the event of non-compliance with any of
the criteria should an expert be questioned, an additional
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examination appointed, or an examination assigned to

another expert [22, p. 53-54]. The approach of assessing

the expert opinion proposed by M. Hrehorowicz and K.

Bronowskiej undoubtedly deserves attention. It includes

the following stages: 1) formal assessment — assessment

of the opinion according to the form; 2) assessment in
essence —assessment of the content of the report; 3) con-
textual assessment — assessment of the expert’s opinion in

conjunction with other evidence [op. cit.: 19, p. 52].

The algorithms proposed by the Polish authors for the
judge’s assessment of the expert’s opinion are general, and
therefore can be used, in particular, in the assessment of
the FPE’s opinion. At the same time, any examination with
regard to the subject of research has its own features that
somewhat transform the general algorithms, and therefore
must be taken into account. The analysis of the legislation of
individual states of Europe and Asia, as well as the practice
of its application, obliges to pay attention to a number of
factors that must be taken into account when assessing
the FPE report in criminal proceedings. In this context,
in particular, we are talking about:

- the ability of the court to directly perceive not only the
expert’s opinion, but also the “object” of the expert study.
In one of the previous publications on this topic, we
have already indicated that “a person suffering from a
mental disorder has a dual role in court proceedings:
he or she is an interested person and, at the same time,
the main object of judicial investigation” (See at §72
Case of Shtukaturov v. Russia; § 62 Case of Zagidulina v.
Russia, etc.). Explaining the above position in the Case
of Shtukaturov v. Russia, the ECHR stated that a person’s
participation is necessary not only to state their position
on a case but also for a judge to have their idea of his or
her mental state. In the present case, the Court agreed
that “the applicant did indeed have psychiatric problems,
but on the basis of the case file he was a relatively inde-
pendent person. In such circumstances, the judge needed
to have at least a brief visual contact with the applicant,
and preferably his interrogation” (§ 72, 73) [4]. Thus,
the manual for prosecutors emphasized the thesis that
“A judge must determine if the defendant is fit to plead
and to stand trial. This is a determination on the balance
of probabilities if the defendant raises the issue, or if he
contests it then it is for the prosecution to satisfy the
court beyond a reasonable doubt” [16, p. 2740]. At the
same time, the above approach of the European Court is
currently reflected in the legislation of not all countries.
At the present stage, the criminal procedure legislation
of many states provides for the possibility of restricting
the right of a person suffering from a mental disorder
to participate in the trial on the basis of the reports of
forensic psychiatric examination on the nature and extent
of their disease (CPC of the Russian Federation (Article
441); CPC of Belarus (Article 445); CPC of Kazakhstan
(Article 511); CPC of Moldova (Article 496); CPC of
Estonia (Article 400), CPC of Uzbekistan (Article 570),
etc.). If, in general, the legislative approaches of these
states link the possibility of personal participation in
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court proceedings with the determination of the nature
and degree of mental disorder, the Ukrainian legislator
spoke on this issue quite clearly in Art. 512 of the CPC:
the trial is carried out with the obligatory participation of
the person in respect of whom the issue of application of
the CMM, their legal representative, and defense counsel
is being resolved [for more details see: 15];

- equal value of all parts of the experts opinion. The ex-
perts opinion contains three parts, each of which must
be analyzed by the court in terms of admissibility and
reliability. At first glance, this rule is so clear that it does
not require further comment. However, experts in the
field of forensic psychiatry emphasize that sometimes
they mistakenly believe that the main, most important
part of the examination report is the conclusions (final
part). They are the subject of court proceedings. But this
is a misconception. The court must examine and evaluate
the entire act of examination as a source of evidence.
In this sense, conclusions as evidence are not self-suffi-
cient. Without a motivational part, they are worthless,
because it is unknown how and on what basis the expert
concluded. Without a motivational part, the conclusion
acquires a personalized character when the arguments
are replaced by the authority of the expert, his academic
title, degree, or position. This approach is unacceptable
for examination, as it deprives the court of scientific
guarantees of erroneous decisions [see: 13];

- features of appointment and carrying out of repeated exam-
inations. Repeated FPE is an effective way for a judge to
assess an expert’s initial opinion. At the same time, failure
to take into account the peculiarities of the appointment
of re-examination (including re-FPE) quite often leads
to the recognition of the results of such examination as
inadmissible evidence. In this context, it is important to
note that re-examination (as opposed to, for example,
additional) is characterized by: a) the immutability of
the object of study; b) the invariability of the scope and
content of the issues raised by the expert; ¢) appointment
of another expert as the executor of the examination.
The immutability of the object of study in the context of
the FPE means not only that the repeated FPE is carried
out against the same person (which is obvious), but also
that the expert must use the same related materials: doc-
uments containing information about the state of health
of the person in respect of whom the FPE is prescribed,
the facts of their application for medical care, their di-
agnosis, medical history, certificates of stay on treatment
in institutions for the provision of psychiatric care, etc.
The consistency of the scope and content of the questions
posed to the expert is a formal but important criterion,
non-compliance with which may lead to the expert’s
report as inadmissible evidence (court decision on the
appointment of a second FPE can serve as an example
of Ukrainian law enforcement practice that illustrates
negative legal consequences of non-compliance with
this rule). [see: 25]. At the same time, only a different
expert can be the executor of the repeated FPE. More-
over, this rule may have its variations (for example, the

same expert may not be a member of the commission
if the examination is conducted by a commission; if the
expert on the initial examination was the head of the
expert institution, the re-examination can no longer be
appointed employees of this institution, etc.);

taking into account professional explanations of the expert’s
opinion. Given that, usually, neither the court nor the par-
ties to criminal proceedings are specialists in psychiatry
(or in other non-legal fields of knowledge), the legislation
of many states provides for the possibility of obtaining
professional explanations from an expert in court. For
example, according to the Article 285 of the CPC of
Lithuania, an expert is summoned to testify in court only
when the court decides that his or her testimony regard-
ing special conclusions needs clarification or addition.
Following Part 1 of Art. 355 of the CPC of Kazakhstan,
the examination of an expert may be conducted only after
the announcement of the conclusion for clarification,
clarification, or addition. Regulatory provisions of Art.
374 of the CPC of Moldova provides for the interrogation
ofan expert in court, which is under Part 2 of Art. 153 of
the CPC of Moldova is carried out if the expert’s opinion
is not clear enough or has some shortcomings that do not
require additional research, or there is a need to clarify
the methods used by the expert or some concepts. Part
2 of Art. 292 of the Estonian CPC stipulates that at the
request of a party to the proceedings, the court may order
the questioning of an expert to clarify the content of the
examination report or its supplement. The possibility
of interrogation of the expert in court follows from the
content of Part 2 of Art. 390 of the CPC of Poland. Article
282 of the CPC of the Russian Federation provides that
an expert may be summoned by a court for questioning
to clarify or supplement his opinion. A similar rule is
contained in Art. 356 of the CPC of Ukraine. Moreover,
the law of individual states allows the court to order the
simultaneous questioning of two or more experts to de-
termine the reasons for disagreement in their conclusions
concerning the same subject or issue of research (see, for
example, Part 4 of Article 356 of the CPC of Ukraine).
The effectiveness of this method of assessing the expert’s
report is practically confirmed. For example, in one of the
criminal proceedings, which was the subject of consid-
eration by the Ukrainian court, it was the interrogation
of the expert in the court session that made it possible to
establish that the FPE report in its content contradicted
the circumstances of the criminal proceedings, namely,
the diagnosis of a person as a mental disorder was not
differentiated (medical criterion of limited sanity under
Art.20 of the Criminal Code of Ukraine) or as a mental
illness (as a medical criterion for insanity under Art.19
of the Criminal Code of Ukraine) [26].

Taking into account the above factors allows the judge
to correctly assess the FPE report and put it in the basis
of decision-making (that is, to refute the presumption of
mental health of a person), or, on the contrary, to deny
it (stating that the presumption of mental health has not
been abolished).
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DISCUSSION

The presumption of mental health can only be rebutted by
the FPE’s finding that a judge makes decisions restricting a
person’s Convention rights (right to liberty and security of
person, Art. 5 of the Convention; right to a fair trial, Art.
6 of the Convention). Given the particular importance of
the FPE report, the factors that the judge must take into
account when assessing this procedural source of evi-
dence become relevant. It should be noted that scientific
research by both Ukrainian and foreign scholars is mainly
devoted to the judge’s assessment of the expert’s opinion
as a procedural source of evidence. Thus, R. Kaczor pro-
posed an algorithm for assessing the expert’s opinion [22,
p. 41-55]. Investigating judicial practice, the criteria for
assessing the expert’s opinion were highlighted in the work
of J. Dzierzanowska, J. Studzinska [21, p. 21-47]. Certain
issues of this problematics under Polish law were studied
by O. Dufeniuk [19, p. 51-56]; E. Orehova [20, p. 151-152].
Actual aspects of the assessment of the report of forensic
psychological examination were set out in the work by 1.
Markiewicz, L. Mazur [24, p. 72-86]. At the same time,
the review of the works allows us to state that today there
are several debatable issues related to the definition of the
importance of the presumption of mental health in making
legally significant decisions in criminal proceedings; algo-
rithmization of activities to assess the FPE reports; a list of
factors that should be taken into account when assessing
the results of FPE, etc.

CONCLUSIONS

1. The presumption of human mental health today is a
common European standard, regardless of the norma-
tive consolidation at the level of domestic legislation.
At the same time, the only legally significant way to
refute this presumption is to submit a court to the FPE
report. It is noteworthy that even in those states where
the absence of priority of any evidence (including
expert opinion) is directly established at the level of
the law, the decision of rebuttal of the presumption of
mental health is de facto recognized as key evidence
in resolving the issue of rebutting the presumption of
mental health.

2. Assessing the importance of the presumption of mental
health as a principle aimed at protecting fundamental
human freedoms, it is necessary to take into account
the fact that its rebuttal not only leads to a final deci-
sion in criminal proceedings on the application of the
CMM but also imposes significant time of the criminal
proceedings: placement in a psychiatric institution for
an inpatient examination; application of specific pre-
cautionary measures; restrictions on the right to appear
in court (according to the legislation of individual
countries, etc.). The effectiveness of a judge’s use of the
presumption of mental health in criminal proceedings
is directly correlated with his or her competent assess-
ment of the FPE report and the appropriate reasoning in
the judgment. In turn, this fact increases the importance
of the court’s correct assessment of the FPE report.
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3. Taking into account a number of factors allows the
judge to correctly assess the FPE report and put it as
the basis for making a decision (that is, to refute the
presumption of mental health of a person), or, on the
contrary, to refuse it (stating that the presumption of
mental health has not been canceled). In particular,
when assessing the FPE report, the court must keep
in mind: the ability of the court to directly perceive
not only the opinion of the expert but also the “object”
of the expert study; an equal value of all parts of the
expert’s opinion; features of appointment and carry-
ing out of repeated examinations; the possibility of
obtaining professional explanations of the conclusion
from the expert.
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ABSTRACT

The aim of this article is to determine the current organisational and normative policies in Crimea concerning epidemiology, in conditions of seven years of Russian effective
control over the Peninsula and ongoing COVID-19 pandemic.

Materials and methods: The authors analysed the normative acts, budget and governing practice regarding to the current challenges for epidemiologic activities in Crimea, issued
by international structures, by the Ukrainian bodies and Russian de-facto“authorities’, comparing the ongoing situation to the international obligations of both conflicting states.
Conclusions: The research proves that a systematic medical crisis, caused by Russia’s efforts aimed at establishment of its own control over Crimea, resulted in new challenges
in COVID-19 pandemic conditions. It is further argued that the activities of the Anti-Plague Station located in Simferopol require attention and relevant international action.
States and international organisations with the relevant mandate must pay more attention to the epidemiologic issues in Crimean Peninsula, especially in the framework of the
Convention on the Prohibition of the Development, Production and Stockpiling of Bacteriological (Biological) and Toxin Weapons and on their Destruction (1972) mechanisms.
A new international treaty for pandemic preparedness and response must reflect specific features of interstate conflict situations and illegal occupation of a foreign territory

with effective control over its population.

KEY WORDS: (rimea, COVID-19 pandemic, Epidemiology, Ukrainian Anti-Plague Station

INTRODUCTION

The attempted annexation of the Crimean peninsula by Russia
in 2014 is well reflected in the international acts, such as UN
General Assembly’s resolutions 2014 68/262, 2016 71/205,
2017 72/190, 2018 73/263 2019 74/168, 2020 75/192, 2018
73/194, 2019 74/17, 2020 75/29, resolutions of the OSCE
Parliamentary Assembly, of the Parliamentary Assembly
of the Council of Europe 1988 (2014), 2028 (2015), 2067
(2015), 2112 (2016), 2132 (2016), 2145 (2017), 2198 (2018),
2231 (2018), etc., of the European Parliament’s 2014/2841
(RSP), 2014/2965 (RSP), 2016/2556 (RSP), 2016/2692
(RSP),2017/2596 (RSP), 2017/2869 (RSP), 2018/2754 (RSP),
2018/2870 (RSP), 2019/2734 (RSP), 2019/2202 (INI); those
issues are subject to consideration in international courts,
including the International Court of Justice (case 166) and
the European Court of Human Rights (case 20958/14 and
others) [1].

Those issues were reflected in scientific essays on inter-
national law and policy, human rights, and humanitarian
aspects [2-4]. However, the points of the ‘Crimean health
care system’ and of the enjoyment of the right to health by
the residents of Crimea as well as the relevant social interest
in public health were not well reflected in international acts
and doctrinal research. One can outline certain analytics and
plans, produced by the Ukrainian authorities in 2018 [5-6] and
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on certain articles on relevant issues. In 2019 it was pointed
out that the present attempts of Ukraine to provide the special
mechanisms of medical aid for the residents of Crimea did
not lead to a positive result. The authors proposed relevant
international organizations to pay more attention to health
care issues for the inhabitants of the peninsula and stressed
that such circumstances should be monitored of the UN and
OSCE missions and be covered by the International Commit-
tee of the Red Cross’ mission in Kyiv, that Ukrainian health
care reform must take into account the needs of Crimean
residents, temporarily leaving the peninsula for medical aid
[7]. But later, in 2020, the COVID-19 pandemic created new
systematic challenges for the ‘Crimean health care system,
with the main role of the epidemiologic institutions and
mechanisms that were located in the peninsula before 2014
when Ukraine lost control over them.

THE AIM

The aim of our article is to analyze both the general sit-
uation with the COVID-19 pandemic in the peninsula
and the functioning of the epidemiologic institutions and
mechanisms, located in Crimea, with the key example of the
Ukrainian Anti-Plague Station (UAPS), being under the full
control of Russia in the COVID-19 pandemic conditions.
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MATERIALS AND METHODS
The authors researched the normative acts, reports, pub-
lications of the international structures, authorities of
Ukraine and Russia, so-called Crimea’s “administration”.
Special attention was paid to the published reports of the
Russia-controlled epidemiologists, related to Crimea and to
the data on the UAPS that is in the public access. Analysis
of such data, relevant norms, and statistics was done by
authors in full compliance with the ethic requirements of
their current employment (Association of the Reintegra-
tion of Crimea). Furthermore, Dr. B. Babin used his own
experience as the Permanent Representative of President of
Ukraine in Crimea in 2017-2018, in full compliance with
the requirements of Ukraine’s public service ethic rules.
This article is based on the plans and reports, prepared by
the Mission of the President of Ukraine in Crimea, and the
analytics published by our Association in 2020-2021 and
presented to the international bodies, including Association's
submissions, available on the UN website [1, 5-6, 8-10]. As it
was pointed out before, the scientific publications, devoted
to the situation in Crimea, do not reflect the issues of ep-
idemiology, medical law, relevant human right on health,
and states’ obligations, especially regarding the COVID-19
pandemic situation. Therefore, most attention will be paid to
the current data, presented by the governing structures and
Crimea’s “authorities”, and other relevant normative sources.

REVIEW AND DISCUSSION

According to the statistical data, distributed by Crimean
“authorities” in August 2021, the COVID-19 mortality rate
in Crimea remains high and the total death toll caused by
COVID-19 in 2020-2021 exceeded 1000 in Sevastopol and
2000 in the rest of Crimea (that is 0,1% of all peninsula
population). The reasons for this situation can be traced
back to 2014 when Russia started a “medical reform” in
Crimea and implemented its “own insurance medicine
model”. In 2020, this resulted in the absence of an adequate
quantity of medical personnel in Crimean hospitals, that
minimized the possibility of effective medical aid to the
residents of Crimea, violated their right to health and
right to life, guaranteed by the multilateral human rights
treaties. At the same time, Russia as the occupying power
has an obligation under Geneva Convention IV to ensure
adequate medical aid to the population of Crimea, which
is violated by its ineffective medical policies [8].

So, exactly the “medical reform” started in Crimea by the
Russian “authorities”, with forcibly implemented the insur-
ance medicine since 2014, made a strong negative impact
on the level of protection the rights to health in the region.
Thousands of persons, who refused or could not get “Russia’s
citizenship” in Crimea after its attempted annexation has lost
the possibility to get adequate aid even in vital issues, including
pregnancy. Almost all the state hospitals in Crimea, occupied
by Russian “authorities” in 2014, are now in unsatisfactory
sanitary, technical, and organizational conditions [1].

As experts point, since 2014 Russia bans the usage of
medical drugs certified by the Ukrainian authorities,

including antibiotic and antivirus medicals produced
in European countries, and allowed for usage in the
mainland of Ukraine by its government. Instead, Russia
provided Crimean medical institutions and pharmacies
with own-produced drugs, often of extremely low quality.
Furthermore, Russian “authorities” ban citizens from car-
rying high-quality medical drugs from Ukraine’s mainland,
which is punishable as “smuggling”, including confiscation
of drugs. Such actions violate the right to health and right
to life guaranteed by multilateral human rights treaties,
as well as the requirements of the Geneva Convention IV
to preserve legislation and public order on the occupied
territory, including medical and pharmacy certification
procedures [8].

Public health in Crimea was compromised by the Russian
military, economic and demographic policies resulting in
a water crisis in the region. It was pointed out by some
experts that the only way to prevent violations and restore
the delivery of fresh water and sanitation is the pressure
of the international organizations, including the UN
organs, aimed at putting an end to the Russian policy of
resettlement and militarization of Crime [9]. Furthermore,
experts stated that the current situation in the peninsula
makes impossible the effective realization of the right to
health for Crimean residents, including the right to make
free and responsible decisions and choices, free of violent
coercion and discrimination. The minimum adequate vol-
ume of health facilities, goods, services, and information,
which would ensure all people full enjoyment of the right
to health, is absent in present-day Crimea, the territory of
lawlessness and arbitrariness [1].

Recent publications stress that Russia’s “authorities” did
not take steps to address vulnerabilities that the COVID-19
has created for the population and its groups in Crimea. They
failed to develop effective social protection in Crimea, resil-
ience to prevent future possible public health crises, and they
did not take effective measures and steps to strengthen access
to water, sanitation, and hygiene as part of strengthening the
public health policy in Crimea [10]. Furthermore, in 2020,
Russia banned all WHO-recognized anti-COVID vaccines
in Crimea, except those “vaccines” which are produced in
Russia without internationally recognized certification pro-
cedure (like the “Sputnik” “vaccine”). To make things worse,
the vaccination of Crimeans by the Russian non-certified
“vaccines” is de-facto obligatory for citizens and such policies
bear features of a medical experiment over the population
of the occupied territory (due to the fact of the non-certi-
fication of those “vaccines” by the WHO). That is another
impermissible violation of the Geneva Convention IV. This
also violates the rights of Crimeans to health, to life, and to
privacy, as well as a prohibition of degrading treatment and
forcible medical experiments, guaranteed by the multilateral
human rights treaties [8].

The current research proves that Russia violated the right
to freedom of movement by systematic blockade of all three
administrative boarding line’s (ABL) checkpoints used to
enter and exit Ukraine’s mainland due to “COVID-related
quarantine measures”. All Russian policies and measures
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“to minimize health risks associated with the COVID-19”
by blocking the visits of Crimean residents to Ukraine’s
mainland and of internally displaced persons (IDPs) and
other Ukrainians to Crimea are not effective even poten-
tially since in 2020-2021 Russia’s “authorities” organized
mass visits of Russian tourists to Crimea (more than one
million in summer-2020), the resettlement of own resi-
dents to Crimea (more than sixty thousands of Russians
have been resettled to Sevastopol alone in 2020), and by
massive military training (more than twenty thousand
Russian soldiers were re-dislocated from Russia to Crimea
only during 6 months of 2021) [8].

Experts believe that measures of Russia’s “authorities”
in Crimea aimed at the limitation of crossing the ABL,
were disproportional and bluntly violated human rights
and fundamental freedoms of the citizens of Ukraine
[11]. They are not effective and may be qualified as part
of Russias social “iron curtain” and militarization policy
in the peninsula. While limiting the crossing of the ABL,
Russia’s “authorities” in Crimea, closely related to criminal
groups in the area of human trafficking, take part in or
cover the transfer to Crimea of working migrants from
Russia, first of all in area of the illegal housing construction
[12]. These processes are lawless even under the Russian
legislation illegally implemented in Crimea, so there are no
“regularization programs” or “long-term solutions” in the
peninsula for conditions of the COVID-19 pandemic [8].

The Russian “anti-COVID” policy in Crimea violates
the right to sustainable development, guaranteed by the
above-pointed multilateral treaties. Russia’s “authorities”
did not adopt the “COVID-19 socio-economic response
and recovery plan” and do not use the human rights-based
approach in pandemic-related issues, they do not use the
human rights and gender-sensitive indicators in this area,
ignore the relevant interests of the indigenous peoples [13].
The only way to effectively influence Russia in those issues
is the UN and other international structures’ decisions and
judgments of the international courts. Russia’s “authori-
ties” do not protect the human rights of the population of
Crimea, including IDPs, in the COVID-19 context. Such
“powers” violate their right to health, housing, education,
information, social protection, basic services, safe and
dignified return, and sustainable reintegration [8].

On the other hand, Ukraine had strong epidemiologic
potential in Crimea before 2014, including the major spe-
cialized national centre — Ukrainian Anti-Plague Station
(UAPS). So, analysis of the current situation may help
us to reflect the practical level of counteraction to the
epidemics by the Russian “authorities” in Crimea. The
Crimean Peninsula is the place of spread and even the
origin of such commonly dangerous diseases as cholera,
plague, and Crimean-Congo hemorrhagic fever, some
rickettsioses, etc. [14].

Thus, it predetermined the location of the UAPS, as a spe-
cific state institution of the Ministry of Health of Ukraine,
in Crimea, exactly at 42 Promyslova Street in Simferopol.
It should be noted that this institution was established in
Soviet times and that USSR ratified the Convention on the
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Prohibition of the Development, Production and Stock-
piling of Bacteriological (Biological) and Toxin Weapons
and on Their Destruction in 1975. This universal legal act
obligates all participating states not to develop, produce,
stockpile, or otherwise acquire or obtain microbial or other
biological agents or toxins of types and in quantities that
have no justification for prophylactic, protective, or other
peaceful purposes; not to develop, produce, stockpile,
or otherwise acquire or obtain weapons, equipment, or
means of delivery designed to use such agents or toxins
for hostile purposes or in armed conflict; to destroy, or
to divert to peaceful purposes all agents, toxins, weapons,
equipment, and means of delivery; not to transfer to any
recipient, and not in any way to assist, encourage, or induce
to manufacture or otherwise acquire any of the agents,
toxins, weapons, equipment, or means of delivery; to take
necessary measures to prohibit the above within their own
territories [15].

As ARC’s experts determined, the level of execution of
this act by the USSR before 1991, including the activities
of the abovementioned station in Simferopol, is the sub-
ject of strong political and legal discussion [16]. However,
in any event, independent Ukraine declared the usage of
the anti-plague stations, including the UAPS, directly and
exclusively for their intended purpose, to counter possible
outbreaks of extremely dangerous natural not artificial
infections. The transparency of such activities and their
adequate funding was provided through the Science and
Technology Center of Ukraine, (STCU) established under
the Agreement between Ukraine, Canada, USA, and Swe-
den of October 25, 1993, and under its 1997 Protocol [17].
As part of the STCU’s work in 2011, the European Union
allocated four million euros to Ukraine under contracts
9800 — 9804 “Biosafety and Biosecurity Improvement at the
Ukrainian Anti-Plague Station (UAPS) in Simferopol” to
improve biosafety, establish a new laboratory, and purchase
equipment for the UAPS. The next STCU’s audit of these
funds was conducted by the Riga office of the international
audit corporation KPMG just before the attempted annex-
ation of Crimea, and it confirmed that the funds were spent
on appropriate tasks [18]. At that time Ukraine’s activities
at the Simferopol-located UAPS was distorted by Russian
propaganda before 2014, which began to spread fake in-
formation about the alleged “American biolaboratory in
Simferopol” in the “once active anti-plague station” where
“viruses from all over Europe are allegedly transported”,
and hat this dangerous object is allegedly located in the
“center of the city” [16].

ARC’s experts point that when Crimea was occupied by
Russia, relevant propaganda on UAPS’s allegedly “illegal
activities” stopped. The official head of the UAPS, prof.
Oleksander Khaitovich was suspended by the Russian
invaders from his chair but he still resides in the peninsula
and he was appointed as the head of the so-called “Crimean
Regional Branch of the All-Russian Scientific and Practical
Society of Microbiologists and Parasitologists” Russian
“administration” not only tolerated his professorship in the
Russian-controlled “Medical Academy named in honor S.1.
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Georgievsky” but also “awarded” prof. Oleksander Khai-
tovich in 2016 for “training of qualified medical personnel
and specialists, many years of conscientious work” by the
“medal of the Republic of Crimea” “For Valiant Works”
[16].

And later, ARC’s experts say, the UAPS itself was ille-
gally “liquidated” by the Russian “administration” under
the “Prescript of the Council of Ministers of September
29, 2014, Ne 998-p” [19] and the so-called “Federal State
Unitary Health Institution” “Anti-Plague Station of the
Republic of Crimea” was declared on its basis, and Dr.
Sergei Tikhonov from Volgograd Anti-Plague Institute was
appointed as the “director” of this “station” [20]. There are
many scientific publications of Dr. Tikhonov available in
the open sources, and it is worth adding that his father, prof.
Nikolay Tikhonov headed researches in the Soviet times the
Volgograd institute “Microb’, involved in the USSR’s mili-
tary bacteriologic for a certain period [16]. After 2014 there
are some publications of the new staft of the “Anti-Plague
Station of the Republic of Crimea’, including forks of Dr.
Iryna Kovalenko, Dr. Nadiya Pidchenko, Dr. Oleksandra
Sytnikova, Dr. Olga Poluektova, Dr. Lilia Zinich, and oth-
ers, related to the issues of the epidemiological situation
in natural focal infectious diseases in Crimea and in the
South of Russia. The website of the “Anti-Plague Station
of the Republic of Crimea’, which operated till 2020, is
currently “temporarily suspended” and previously it posted
news about the involvement of “station’s” specialists in the
fight against COVID-19 [16].

Ukraine reacted to this situation in the framework of its
obligations under the Convention on the Prohibition of
the Development, Production and Stockpiling of Bacte-
riological (Biological) and Toxin Weapons and on Their
Destruction, 1972. At the Eighth Review Conference on
this Convention in November 2016 in Geneva, the Ministry
of Foreign Affairs of Ukraine emphasized the significant
deterioration of Ukraine’s biosecurity and biosafety system
due to the aggression of Russia and subversive activities of
Russia-backed illegal armed groups, which, in particular,
led to the loss of control over the UAPS, and Crimean Re-
publican Diagnostic Laboratory also. In this connection,
the Convention, 1972 member states were appealed by
Ukrainian diplomats to elaborate a relevant mechanism
of proper reaction to these challenges in the sphere of bio-
safety and biosecurity both in Ukraine and other regions
in the world [21].

Recent research undertaken by our Association proved
that Russia’s “administration” in Crimea began to invest
a powerful resource in the infrastructural development
“Anti-Plague Station of the Republic of Crimea” from 2015,
as it is evidenced by information about “public procure-
ments” of this “anti-plague station”, which we analyzed very
carefully. First of all, we selected the costs that relate to the
supply of special machinery, reagents, and equipment for
this institution’s work. In 2018, we calculated such direct
costs for the “development” of the institution by a total of
9,258.2 thousand rubles, in 2019 - by 13,735 thousand
rubles, in 2020 - by 36,139 thousand rubles, and for the

first half of 2021, the “station” has already spent 19 706.4
thousand rubles for these needs. It is hard to explain this
increase in costs directly by the outbreak of COVID-19,
as the major increase in purchases, done by the “station” is
observed in 2019 before the incident in Wuhan, China. And
even more, the special purchases of the “station”, that are
directly related exactly to the COVID-19 issues, contain the
small part of all “station’s” Russian federal funding, exactly
the 120 thousand rubles allocated in December 2019 for
reagents for polymerase chain reactions and 240 thousand
rubles in 2020 for reagents for the detection of COVID-19
(in common 0.33% of the total annual special expenses).
And more, as Association established, such purchases were
supplied by specific Russia-controlled companies, includ-
ing some without information about them in the Russian
public registers [16].

At the same time the epidemic situation regarding other
diseases, except COVID-19 and including the natural focal
ones, is stable in Crimea in the last decade. We researched
the Analytical Review published in 2019 by Russia’s Stav-
ropol Anti-Plague Institute that gives information on the
current situation and risks in the peninsula, including
Crimean-Congo fever, West Nile fever, infection enceph-
alitis, Marseille fever, and borreliosis, etc. So there were
no objective preconditions for increasing the potential
and capacities of the “Anti-Plague Station of the Republic
of Crimea” in 2019-2021 [14; 16]. So the above-pointed
situation with UAPS needs to be in the focus of attention
of scientists, Ukrainian and other governments, and of the
relevant international institutions.

The Convention, 1972 gives the right to the member
states to lodge a special complaint with the UN Security
Council against Russia’s actions and to demand the rel-
evant investigation, organized by the UN bodies [22].
ARC’s experts pointed that Ukrainian and other European
academicians, NGOs, research institutions, and compe-
tent authorities had to provide the current data on UAPS
to the UN, Council of Europe’s and OSCE monitoring
missions in Ukraine. Also, they may propose to the Inter-
national Committee of the Red Cross to provide their own
servants to minimize the possibility for possible violations
of international humanitarian law and Convention, 1972,
in Crimea. Those issues might be discussed at the Ninth
Review Conference on the Convention 1972, also as at the
Meeting of States Parties of this Convention, and at the
ongoing Experts’ Consultations [16]. Ukraine may also
discuss the UAPS problem with the STCU Agreement
participants, including Canada, the United States, and
the European Union, also as on the “Crimean Platform”
summits. Some national investigations may be done also
under Articles 321-2, 325, and 326 of the Criminal Code
of Ukraine, that establish the responsibility for violating
the procedure for pre-clinical studies, clinical trials, and
state registration of medicines; for violation of sanitary
rules and regulations and for violation of the rules of
handling microbiological or other biological agents or
toxins [16; 23].
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CONCLUSIONS

International acts adopted since 2014 regarding Crimea,
including sanction issues, contain some requirements for
Russia but not on the issues of the inflectional diseases and
epidemiology on the peninsula. Such problems may be
discussed on the international multilateral level, including
the “Crimean Platform” - a recent initiative proposed by
some UN states, so in the current international convention-
al and administrative mechanisms. Modern challenges in
Crimea prove that a potential new international treaty for
pandemic preparedness and response must reflect specific
features of interstate conflict situations. Academicians,
research institutions, European states, and international
organizations with the relevant mandate must pay more
attention to the epidemiologic issues in the Crimean
Peninsula, especially in the framework of the COVID-19
pandemic and the demands of the Convention, 1972.
Special complex researched on such issues in situations of
armed conflicts and related “grey zones” like the modern
Crimean Peninsula may be a starting point for improve-
ment of the situation.
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ABSTRACT

The aim: To formulate criminalistic recommendations to increase the effectiveness of combating falsification and contribution of falsified medicines. To accomplish analyze
of the current state and trends in combating this criminal offense, to create the basis of criminalistic characteristics and methods of their investigation, taking into account the
results of the generalization of judicial investigative practice and foreign experience.

Materials and methods: The examine and analysis of results and generalization of 128 criminal proceedings of such criminal offenses, court decisions for the period 2012-
2020; questionnaires of practical workers (205 people); results of generalization and analysis of published materials of investigative and judicial practice; foreign experience in
combating falsification of medicines, etc. In the process of conducting this research, general scientific and special research methods were also used.

Results: Based on the results of the generalization of investigative and judicial practice, a criminalistic description of falsification and contribution of falsified medicines in
the form of descriptive and statistical information model has been developed, its elemental composition was determined and analysed. Reasonable that in theoretical terms
criminalistic characteristics are the basis for building appropriate criminalistic methods, and in practical terms is considered as a kind of guideline that can be successfully used
by investigators in the conduct of specific criminal proceedings, which allows choosing the most effective directions and means of investigation.

Conclusions: One of the priority areas of research in criminalistics is the development of criminalistic characteristics and basics of investigation methods of falsification and
contribution of falsified medicines, which must be carried out on the basis of the modern general theory of criminalistics, current legislation and practice, results of generalization

and analysis of investigator of judicial practice and foreign experience.

KEY WORDS: falsification of medicines, methods of investigation, tactical operation, criminalistic characteristics, optimization of investigation

INTRODUCTION
Falsification and contribution of falsified medicines pose
a large threat to the life and health of the population [I,
p. 857], and the results of such criminal activities cause
significant damage to the state budget and legal phar-
maceutical manufacturers and in general threaten the
internal security of the country [2, p. 5]. At the same time,
according to the study of practice, the investigation of such
criminal offenses causes some difficulties for practitioners
and is largely associated with a complicated procedure of
pre-trial investigation, evidence gathering, prosecution
of perpetrators, as most subjects of these offenses are well
informed and competent in health care, pharmacology,
pharmacy, and often jurisprudence, have a wide range of
business connections and actively oppose the investigation.
This category of criminal offenses is characterized by
their significant prevalence and high level of latency. Thus,
according to the statistics of the Office of the General Pros-
ecutor in Ukraine in 2013-2020 was entered information on
the commission of criminal offenses under Art. 321-1 of the
Criminal Code of Ukraine and was registered 269 criminal
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proceedings. According to the results of the investigation,
85 such proceedings were closed, 1 - suspended under
paragraph 2 of Art. 280 of the CPC of Ukraine (location
of the suspect is unknown), in 154 — the decision is not
made, and only in 32 proceedings the persons were served
with a notice of suspicion, and 29 of them were sent to the
court with an indictment [3].

A significant indicator of latency of falsification and
contribution of falsified medicines is primarily explained
by the fact that the above official statistics do not reflect
the real scale of the spread of falsification and contribution
of falsified medicines. There are only a few cases of falsi-
fication of medicines, although there are known criminal
proceedings, during the investigation of which hundreds
of episodes of such criminal activity were not detected.
The latent criminal offenses in this category include such
major scams as, the illegal supply of large consignments of
counterfeit medicines from abroad, large-scale fraudulent
operations to move vaccines across borders [4], stolen al-
cohol, as well as smuggling of falsified medicines [5] and
committing other related offenses related to them [6, p.
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30-38]. In addition, such criminal manifestations, often
veiled under the usual civil law relations (implementa-
tion of «drugs» by means of the Internet, the provision of
medical services using «latest technologies» and «drugs»,
etc.), which creates difficulties in gathering evidence, dis-
tinguishing them from others related criminal offenses.

The falsification of medicines and their contribution has
ancient historical roots [7], however, recently such crim-
inal activity has become a separate branch of the shadow
economy, which has acquired the characteristics of the
most profitable areas of criminal business, carried out by
criminal groups with appropriate «criminal specialization,
and has a massive, deeply secretive and commercialized
nature. In the international scope of the shadow economy,
the pharmaceutical market ranks third (after the illicit
trafficking of weapons and drugs). Moreover, as practice
shows, such criminal acts acquire the character of trans-
national crime, often they are committed on the territory
of several states [8], which necessitates close cooperation
with law enforcement agencies of other countries in their
detection and investigation [9].

According to WHO [10] in developed countries, falsi-
fication is about 10%, and in third world countries - half
of all medicines. In Ukraine, according to various experts,
these figures range from 10 to 60% of sold falsified med-
icines [11], the scope of their spread poses a real threat
to the economic and social security of the state, as they
risk the health and lives of the population, legitimate
pharmaceutical manufacturers suffer losses as a result of
loss of profits, lose the trust of their consumers, increase
costs for counterfeit products; state revenues in the form
of non-receipt of taxes and fees are lost; society is losing
the resource potential of the nation’s health [12].

Falsification and contribution of falsified medicines,
according to M. Kalinyak and O. Blavatska, is generally
considered the fourth evil of health care - after malaria,
AIDS and smoking. About 200,000 people die each year
from counterfeit drugs, and counterfeiters make more than
$ 50 billion in these lives. The profitability of manufacturing
and marketing of 1 kg of pharmaceutical counterfeits can
reach almost 2000% [13]. Death from counterfeit drugs
is among the top ten causes of destruction [14, p. 22]. It’s
alleged that manufacturers of falsified medical products by
their illegal activities killed three times more people than
terrorists [15, p. 4].

Given the above, the proliferation of falsified medical
products poses a global threat to public health, can lead to
death or cause significant harm to human health. Given the
extreme danger, high prevalence, latency, and complexity
of the investigation of such criminal acts, there is a need to
create and implement an effective mechanism to combat
such acts, including criminalistic means.

THE AIM

To analyse the current state and trends in combating
falsification and contribution of falsified medicines in
Ukraine by using means of criminalistics, form the main

provisions of criminalistic characteristics and methods of
investigation of such criminal offenses in the form of the
descriptive and statistical information model, determine
its elemental composition and analysis, taking into account
the results of investigative practice and foreign experience.
To analyse the methods of falsification and contribution of
falsified medicines as a central element of the researched
criminalistic characteristics. To accomplish an analysis
of the peculiarities of detecting signs of falsification and
contribution of falsified medicines and the use of special
knowledge during the detection and investigation of this
category of criminal offenses. To formulate criminalistic
recommendations to increase the effectiveness of combat-
ing falsification and contribution of falsified medicines.

MATERIALS AND METHODS

To achieve the objectives of the study, the results of gener-
alization and analysis of 128 criminal proceedings on the
facts of falsification and contribution of falsified medicines
and court decisions on them entered in the Unified Register
of Judgments of Ukraine considered by courts in Vinnytsia,
Dnipropetrovsk, Zaporizhia, Ivano-Frankivsk , Kyiv, Lviv,
Poltava, Sumy, Kharkiv, Kherson, Cherkasy, Chernihiv re-
gions and the city of Kyiv for the period 2012-2020; survey
data of employees of pre-trial investigation bodies and
operational units (205 people); results of generalization
and analysis of published materials of investigative and
judicial practice; information from the statistical reports of
the State Service for Medicines and Drug Control, the State
Fiscal Service of Ukraine, the State Enterprise “State Ex-
pert Center of the Ministry of Health of Ukraine”; official
statistics of the Ministry of Internal Affairs of Ukraine, the
Ministry of Justice of Ukraine, the Office of the General
Prosecutor of Ukraine; foreign experience in combating
falsification of medicines, etc.

The methodological basis of the study is a dialectical
method of scientific knowledge, which reflects the rela-
tionship between theory and practice, as well as the con-
ceptual provisions of criminalistic science. In the process
of this study used general and special research methods:
system-structural - to build the content and structure of
a separate criminalistic methodics of investigation and
determine the system of elements of its criminalistic
characteristics (their relationships and dependencies),
developing a system of typical investigative situations,
investigative versions, tactical operations; functional - to
determine ways to optimize the investigation of falsification
and contribution of falsified medicines and to research the
mechanism of such criminal offenses, to determine the
effectiveness of individual investigative (search) actions,
and role and significance of certain elements of crimi-
nalistic characteristics; formal-logical - to formulate the
concepts of criminalistic categories studied in the work,
and to classify and typify methods of commission, traces,
investigative situations and tactical operations; compar-
ative law - for the analysis of the norms of criminal and
criminal procedural legislation, other normative legal acts;
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statistical - for the generalization of criminal proceedings
on the falsification and circulation of falsified medicines,
as well as in the collection and processing of information
obtained from statistical reporting; modeling - for the
formation of typical investigative situations of the initial
stage of the investigation of falsification and contribution of
falsified medicines and action programs of the investigator
to resolve them; sociological - to conduct a survey of prac-
titioners regarding the organization of the investigation of
this category of criminal offenses.

RESULTS AND DISCUSSION

Falsification of medicines and their illegal contribution is a
multifaceted criminal phenomenon, for the successful de-
tection and investigation of which it is important to clarify
their specifics and identify criminalistic features, analysis of
criminalistic nature, establishing the features of the mech-
anism [16, p. 142-154] such criminal manifestations and
the development of criminalistic means of counteracting
this category of criminal offenses. The remark of R.A. Niko-
layenko is appropriate that in committing falsification and
contribution of falsified medicines the implementation of
the criminal plan involves misleading the end consumer by
creating false information about such medicines to obtain
funds for medicines that cost much less and are of poorer
quality. That is, in practice, the falsification of medicines
is one of the types of deception - it can be a deterioration
in the quality while maintaining a certain product type,
artificial improvement of the product appearance in order
to give the appearance of valuable (branded) products, etc.
Such deception is connected not only with the production
of medicines but also with their sale [17, p. 280].

In the criminalistic meaning, the falsification and con-
tribution of falsified medicines, in our opinion, should
be understood as a system of interdependent actions that
include preparation, commission, concealment and aimed
at creating false information about the composition of
medicines and their manufacturer, properties, and char-
acteristics that determine their choice and use to achieve
a criminal goal and provide for their illicit trafficking as
a certain cycle of operations — from manufacture to sale
to a particular consumer, and the results of such criminal
activity are characterized by a causal link between such
actions (inaction) and the onset of criminal consequences
(death of a person, other serious consequences, prolonged
health disorders, etc.).

At the same time, investigations into the falsification of
medicinal products and the contribution of falsified me-
dicinal products have their specifics, often cause certain
difficulties, and rightly belong to the most complex types
of criminal proceedings for practitioners. According to
a survey of investigators and prosecutors, 93.2% of re-
spondents indicated that the investigation of falsification
and contribution of falsified medicines has its charac-
teristics. Moreover, as noted by practitioners, during the
investigation of such criminal offenses, they encountered
difficulties related to the shortage of separate criminalistic
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methods - 71.2%; shortage of information and reference
data - 33, 7%; shortage of proper interaction between
investigators and operatives — 41.5%; insufficiency of
literary sources — 28.1%; difficulties in conducting expert
research and application of special knowledge - 67.8%;
heavy load - 54.6%; the presence of opposition from
stakeholders - 21.0%; low material and technical
support — 45.4%; the rest — 3.4%. Obviously that these
problems require some special research and development.

It should be noted that in the special literature some as-
pects of the investigation of falsification of medicines cov-
ered in their works L.A. Budantsev [18], G.A. Vardanyan
[19], O. G. Huk [20], M. A. Hurkin [21], R. D. Daraha [22],
A.A.Lytvyn [23], A. V. Pakhomov [24], A. H. Kholevchuk
[25], B. V. Schur [26], N. V. Faizrakhmanova [27] etc. At
the same time, comprehensive, systematic research of the
methods for investigating the falsification and contribution
of falsified medicines has not been conducted yet. There-
fore, the improvement and optimization of the process of
detection and investigation of falsification of medicines
and their contribution necessitate the development and
proposal of separate criminalistic methods (micromethod-
ics of investigation) of this category of criminal offenses.

In the structure of separate methods of investigation of
falsification and contribution of falsified medicines, the
criminalistic characteristic of this type of criminal offense
is primary. V.A. Zhuravel rightly notes that criminalistic
characteristics as an important category in scientific, the-
oretical, and practical terms has an inexhaustible internal
potential and therefore needs further development [28, p.
143]. The practical significance of using such a criminal-
istic characteristic as a descriptive-statistical information
model is primarily due to the need to study the elements
of this characteristic and establish the existence of correla-
tions between them, due to which the presence of some
elements allows to predict with sufficient confidence the
existence of others moment of investigation, contributes
to the nomination of investigative versions.

The analysis of criminalistic sources and the results of the
survey of investigators of the National Police, the Security
Service of Ukraine, and the prosecutor’s office make it pos-
sible to include the following elements of the criminalistic
characteristics of the considered type of criminal offenses:
1) the method of committing a criminal offense (out of
205 investigators we interviewed, 95.6% of respondents
indicated this element); 2) the identity of the offender -
83.4%; 3) the subject of criminal encroachment - 68.8%;
4) typical traces — 51.7%; 5) the situation (place, time and
conditions) — 16.6%; 6) the person of the victim — 13.7%;
7) other — 2.4%.

Thus, the criminalistic characteristics of falsification and
contribution of falsified medicines should be considered
as a descriptive and statistical information model that
reflects criminalistic information about the methods of
criminal offense and typical traces (“trace picture”), the
subject of criminal encroachment, the identity of the of-
fender, motives actions, situation (conditions, place, time),
the identity of the victim, the analysis of which helps to
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establish correlations between them and serves as a basis
for building and verifying investigative versions. The use of
this information and links contributes to the establishment
of the event of a criminal offense, the organization, and
planning of the investigation, and form the information
basis for the formation of separate criminalistic methods
for the investigation of this category of criminal offenses.

According to the results of the analysis of the given
data, not all of the selected structural elements of the
criminalistic characteristics of the considered criminal
offense «<work» equally. It’s seen that the key place among
the proposed elements is the methods of committing this
criminal offense (as shown by a survey of practitioners, of
the 205 respondents we interviewed, 95.6% indicated this
element). This is primarily due to the specifics of the crim-
inal offense. Establishing signs of falsification of medicines
and their contribution, proving the fact of commission
and the presence in the actions of specific persons of the
relevant criminal offense is the main task of the investi-
gator in the investigation process. In turn, the identity of
the victim (13.7%) as an element of this characteristic is
much less important, because the choice of the victim is
usually situational.

The method of committing a criminal offense is one of
the most important elements in the formation of crim-
inalistic characteristics of falsification and contribution
of classified medicines. In criminalistics, the study of the
method of criminal offense contributes to the formation
and use of criminalistic techniques, means, and methods
of detection, fixation, and examination of evidence and
serves as a basis for the development of methods of inves-
tigation [29, p. 18].

With regard to the falsification and contribution of
falsified medicines, the method of committing a criminal
offense is a system of criminal actions to prepare, directly
commit and conceal the falsification and contribution of
falsified medicines, which is determined by the subject of
criminal encroachment, the identity of the offender and
the circumstances a source of information for the detection
and investigation of this type of criminal offense.

The study and analysis of the results of the generaliza-
tion of the materials of criminal proceedings show that
criminals often use the following preparatory actions:
1) choice of method of committing and concealing fal-
sification of medicines (40.6%); 2) study of demand for
certain drugs (31.2%); 3) search for accomplices (70.3%);
4) search for means and tools of falsification of medicines
(89.8%); 5) finding a place for storage and manufacture of
falsified medicines (purchase, lease of warehouses, shops,
etc.) (81.2%); 6) purchase, lease of necessary equipment
(78.1%); 7) finding a place to sell such medicines (indi-
viduals, pharmacies, Internet sites) (67.2%); 8) resolving
the issue of the method of delivery of counterfeit to the
consumer (transportation by transport, mailing or delivery
by courier) (4.7%); 9) research of the situation in which the
offender was to act (13.3%); 10) other (2.3%).

In the criminalistic study of the methods of direct
commission of this criminal offense, it is necessary to

take into account the disposition of Art. 321-1 of the
Criminal Code of Ukraine, which provides for several
independent forms of the objective side of the criminal
offense. According to the objective aspect, the composition
of this criminal offense is formal and complete from the
moment of endangering the life or health of a person or
from the moment of committing the actions provided for
in the disposition of the article, the subject of which was
falsified medicines. The objective side can manifest itself in
one of the following forms of action: production; output;
acquisition; transportation; forwarding; storage; sale of
knowingly counterfeit medicines [30]. Depending on the
mechanism and degree of generalization, the methods of
this criminal offense should be divided into two groups: a)
methods of falsification of medicines; b) ways of circulation
of counterfeit medicines.

The results of generalization of materials of 128 criminal
proceedings on falsification and contribution of falsified
medicines indicate that the most common forms (methods)
of illegal trafficking in falsified medicines are as follows:
1) production (took place in 40.6% of criminal proceed-
ings); 2) manufacturing (53.9%); 3) acquisition (7.0%); 4)
transportation (13.3%); 5) forwarding (34.3%); 6) storage
(74.2%); 7) sale of knowingly falsified medicines (86.7%).
The most common in investigative and judicial practice is
a combination of two or more specified in the norm forms
of active criminal behaviour.

The significant variety of methods of committing falsified
medicines necessitates their criminalistic classification
to develop standard features that allow improving the
methods and means of their detection, collection, and re-
search. It's worth noting that scientists have tried to classify
methods of falsification of drugs and organize them into
separate types. In particular, a certain scientific interest is
the classification of methods of falsification of medicines,
proposed by O.I. Hryzodub, their division into «white» and
«black» [31]. The first group of so-called «white counter-
feits» are those in which: 1) the qualitative and quantitative
composition of the active substance corresponds to the
labeling, but the manufacturer’s trademark is falsified; 2)
the quantitative composition is not maintained (there may
be other excipients); 3) the active and excipients do not
meet the requirements of the Pharmacopoeia (lower level).
The second group includes “black counterfeits”, those in
which the qualitative or quantitative composition of the
medicines does not correspond to the labeling, namely:
instead of the declared amount of active substance contains
less or no other substance, cheaper substance or no active
substance [32, p. 34].

In turn, O.G. Huk, based on the criterion of the presence
of the active substance of the medicines, distinguishes the
following types of falsifications: a medicines in which there is
no active substance at all; a medicines in which all substances
are present, but it is unknown under what conditions and
technologies they were obtained; a medicines in which a
more expensive substance is replaced by a similar but cheap-
erone [33,p.9]. V. Pashkov, A. Solovyov, and A. Alefir point
to the use of the following methods of falsification: excellent
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imitation (copy) of the active substance and packaging of
a well-known brand; imitation of medicines that do not
contain the active substance (insufficient amount or other
substance that does not correspond to the information on
the package); medical preparations containing contaminants
or toxic substances; medicines with counterfeit packaging;
falsification of medicines that contain false information
about their composition or their real source; medical devices
that may be ineffective [34, p. 847].

Given the above, in our opinion, the methods of fal-
sification of medicines at the stages of their production
and manufacture should be divided into three groups: a)
falsifications associated with the change and forgery of the
qualitative and quantitative composition of medicines; b)
falsifications related to alteration, violation, and forgery of
the external form of medicines; ¢) falsifications related to
alteration and forgery of the source of origin of medicines
and their improper registration. For example, according
to the method of falsification of packaging, counterfeit
medicines can be of the following types: a) forgery of
both primary and secondary packaging; b) falsification of
design (special form of packaging (labels), control strokes
and labels, microtext, elements with a three-dimensional
effect, special defects, hidden images; c) the use of special
material for manufacturing (colours, watermarks, special
inclusions, physical or chemical properties); d) forgery
by applying paint (water-soluble, reactive to chemical re-
agents, invisible fluorescent, UV and IR paints, magnetic);
e) falsification of special markings (barcoding, hologram,
radio frequency identification) [35, p. 2-7].

The most common ways to conceal the falsification and
contribution of falsified medicines are: to destroy traces
of criminal activity related to the falsification of medi-
cines; masking of criminal activity (periodic change of
residence, precautions for wiretapping, creation of hiding
places to store counterfeit products, etc.); falsification
(forgery of customs and other documents, medical prod-
ucts, accompanying documentation, etc.); concealment
of information and its carriers about the circumstances of
falsification medicines; forgery of permits; destruction of
documents proving the origin of falsification medicines or
their accounting; destruction of the rests of raw materials,
accessories or medicines; imitation of lawful economic
activity (double-entry bookkeeping); sale, destruction of
the equipment on which falsification medicines were made;
use of intermediaries; etc.

Summarizing the research of the problem of classifica-
tion and systematization of methods of falsification and
circulation of falsified drugs, it should be noted that an
exhaustive list of them is unattractive because they are
under the influence of subjective and objective factors are
constantly changing and supplemented by new, previously
unknown in practice. It’s expedient to create in Ukraine a
system of accumulation of information on the most typical
ways of this category of criminal offenses and to further
improve the system of accumulation of information on
the most typical ways of falsification and contribution of
falsified medicines. [35, p. 106].
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An important place in the system of criminalistic char-
acterization of the considered type of criminal offense is
occupied by counterfeit medicines as objects of encroach-
ment, as their features allow to establish stable connections
with the person of the offender, the way, the situation,
typical traces, and the person of the victim. Knowledge of
the criminalistic nature and signs of falsification medicines
makes it possible to separate them from the mass of other
objects of encroachment, helps to put forward investigative
versions, and determine the direction of the investigation.

Among the criminalistically significant features of a fal-
sified medicines as a subject of criminal encroachment, the
following should be taken into account: 1) quantitative and
qualitative compliance or non-compliance of the chemical
formula (active components) of the original medicines,
in the presence of the appropriate composition of the
medicines; 2) violation and inconsistency of the external
form of medicines, including their labelling, primary and
secondary packaging, instructions, etc.; 3) establishing the
conformity or inconsistency of the originality of the source
of the medicinal product, its manufacturer, the license ap-
plicant, etc .; 4) physicochemical properties of medicines
and their effect on the person who took such medicines;
5) consumer value or purpose of such medicines; 6) the
price of medicines, their exchange value and taking into
account the cost of selling a counterfeit medicine; 7) the
impact of the legal regime of circulation of medicines on
the methods of their falsification and access of a limited
number of persons to certain of their species; 8) the ability
of drugs to harm human life or health as a result of their use.

We conducted a study and generalization of the materials
of criminal offenses under Art. 321-1 of the Criminal Code of
Ukraine, allowed us to conclude that the most common falsi-
fied medicines, taking into account the pharmacotherapeutic
group are: analgesics and antipyretics (citramon, analgin, aspi-
rin, etc.) - 2.3%; antiseptics and disinfectants (alcohol, AHD
2000, chlorhexidine, etc.) — 51.6%; non-steroidal anti-in-
flammatory and anti-rheumatic means (fastum gel, nurofen,
diclofenac, etc.) — 3.9%; antispasmodics in combination with
analgesics (spasmalgon, combispasm, baralgin, etc.) — 9.4%;
medicines used in cardiology (corvalment, validol, tricardin) -
2.3%; antimicrobials for systemic use (azithromycin, compen-
dium, moximac, etc.) — 7.0%; combined medicines for use
in colds and coughs (fervex, vix active, teraflu, etc.) —30.4%;
medicines that improve digestion, including enzymes (creon,
mesylate, festal, etc.) - 6.2%; others — 3.9%.

Taking into account the data on typical traces of falsifica-
tion and contribution of falsified medicines is essential for
building a methodology for investigating criminal offenses
[36, p. 115], in particular, they are in close correlation
with other elements of the criminalistic characterization
of the investigated criminal offenses and serve as a basis
for proposing investigative versions. During the investi-
gation of falsification of medicines and contribution of
falsified medicines, the following traces are most often
found: material traces — 43.0%; ideal traces (memory
traces) — 27.3%; electronic traces — 23.4%; microtrace and
microobjects - 3.3%, etc.
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Thus, the formation of separate criminalistic methods
of falsification and the contribution of falsified medi-
cines requires research and analysis of the criminalistic
characteristics of this criminal offense. This conclusion
is confirmed by the results of our survey of practitioners,
in particular, 69.7% of surveyed investigators of the Na-
tional Police of Ukraine, Security Service of Ukraine, and
prosecutors indicated that there is a need to develop and
use criminalistic characteristics of counterfeiting and
trafficking in counterfeit drugs.

The effectiveness of the investigation of falsification of
medicines and their contribution largely depends on the
timely initiation of criminal proceedings, a complete and
objective investigation of the source information about
the event of a criminal offense. This is an essential pre-
requisite for the successful discovery of evidence and the
establishment of all the circumstances of a criminal offense.
Therefore, the stage of collecting and verifying primary
information is mandatory for the correct qualification of
a criminal offense, the choice of directions of investiga-
tion, depends on the quality, optimality, and efficiency of
criminal proceedings [37, p. 207].

The results of our survey of practitioners indicate that
it is the effectiveness of investigative (search) actions at
the beginning of criminal proceedings that determine the
success of the entire pre-trial investigation. According to
the respondents (68.3% of respondents), making mistakes
by investigators (prosecutors) at the beginning of criminal
proceedings can lead to the loss of important evidence, and
in some cases necessitates re-investigation and conflict.

The most common reasons for entering information
about the unified register of pre-trial investigations of such
criminal offenses may be: 1) statements and notifications
of victims — 9.3%; 2) notification of officials and repre-
sentatives of various organizations, institutions during
inspections and controls — 10.9%; 3) detection of signs of
such an offense as a result of operational and investigative
measures preceding the beginning of criminal proceed-
ings — 50.8%; 4) statements and notifications of officials
and individual employees of pharmaceutical enterprises,
pharmacy establishments — subjects of incoming control
of medicinal products - 13.3%; 5) detection of signs of
a criminal offense from information from the customs
authorities of the SFS of Ukraine, the State Tax Service of
Ukraine, SE «State Expert Center of the Ministry of Health
of Ukraine» - 6.2%; 6) detection of signs of a criminal
offense from mass media, forums, Internet sites — 4.6%j; 7)
detection of signs of a criminal offense during the investi-
gation of other criminal offenses — 3.9%; 8) other - 1.6%.

An important direction of activity and the structural
stage of the beginning of criminal proceedings is the con-
duct of procedural and non-procedural actions (measures)
for the initial collection of information about the event of a
criminal offense. In this regard, three levels of intermediate
(local) tactical tasks should be distinguished regarding
the process of detection and initiation of investigation: 1)
detection of signs of falsification or circulation of falsified
medicines; 2) establishing the fact of falsification of med-

icines; 3) establishing the fact of circulation of counterfeit
medicines. To address them, it is advisable to conduct
appropriate tactical operations.

The effectiveness and completeness of establishing all the
circumstances of criminal offenses related to the falsification
and circulation of falsified medicines largely depend on the
active and correct application of special knowledge by the
investigator (prosecutor) in the process of pre-trial inves-
tigation [38]. The main forms of using special knowledge
in the investigation of such criminal offenses are forensic
examination; involvement of specialists during individual
investigative (search), court actions, or security measures;
obtaining consultations and explanations from specialists
[39, p. 12]. The following types of forensic examinations
are most often appointed: forensic-pharmaceutical, foren-
sic-pharmacological, forensic-medical, forensic-biological,
forensic-technological, forensic-commodity, technical
examination of documents, forensic handwriting, foren-
sic-trasological, computer-technical, forensic -economic,
forensic psychological, forensic psychiatric, etc.

CONCLUSIONS

Thus, the improvement and optimization of the process of
detection and investigation of falsification and contribution
of falsified medicines are one of the urgent tasks facing crim-
inalistic scientists today. Solving this problem requires the
separation and in-depth study of issues related to the devel-
opment and implementation of pre-trial investigation bodies
of relevant scientific and methodological recommendations,
which would be based on the conceptual provisions of the
theory of criminalistics and the results of generalization of
practice. Moreover, 71.2% of the investigators surveyed indi-
cated that they had difficulties in investigating such criminal
offenses due to the lack of separate criminalistic methods.
Therefore, one of the priority areas of research in criminal-
istics is the development of criminalistic characteristics and
the basics of methods for investigating the falsification and
contribution of falsified medicines.

The researched method of investigation of falsification
and contribution of falsified medicines should be referred
to the category of specific criminalistic methods, which is
an information-cognitive model containing a system of
methods, tools, techniques, recommendations, investi-
gative technologies of standardized nature, set out in the
descriptive or formalized form. and the optimal implemen-
tation of the process of collecting, evaluating, and using
evidence regarding the specifics of committing criminal
offenses under Art. 321-1 of the Criminal Code of Ukraine,
in order to ensure their effective investigation and trial.
The form and content of the criminalistic characteristics of
falsification and contribution of falsified medicinal prod-
ucts should be determined by the classification level of the
relevant separate criminalistic methods of investigation,
the information base, and a component of which it acts.

In addition, the results of a survey of practitioners on the
possibilities and ways to improve the effectiveness of the inves-
tigation of such criminal offenses, especially at the initial stage
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of criminal proceedings, are of scientific and practical interest.
Among them, the most important are the following: the need
to provide for the verification of applications and notifications
of criminal offenses — 71.2%; systematization of signs of this
criminal offense - 62.4%; development and application of
the tactical operation «Detection of signs of falsification or
contribution of falsified medicines» — 51.2%; prevention of
mistakes at the beginning of criminal proceedings — 68.3%;
development and implementation of algorithms of actions at
the stage of detection of signs and the beginning of criminal
proceedings — 54.6%; effective conduct of investigative and
covert (investigative) actions — 40.5%; application of tactical
and criminalistic complexes (tactical combinations and op-
erations) — 50.7% and other — 2.4%. In our opinion, it is in
these areas that it is necessary to conduct research aimed at
improving the quality of the investigation and the effectiveness
of the implementation of these criminalistic methods.
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ABSTRACT
The aim: The overall purpose of the research is to shed light on the evolving understanding of the concept of “health”in the legal field, attempting to identify its critical aspects.
Materials and methods: The study constitutes a comprehensive analysis of a large number of scholarly publications and international legal provisions through the prism of
the principles of concreteness and objectivity, coupled with methodological pluralism, including both philosophical, general scientific, theoretical, general, and special legal
research methods.
Conclusions: Considering the evolving idea of “health”in the legal landscape, it is noted that, in the current context, “health” should be perceived both as an individual and a

collective feature, as well as the substance, legal right, and a state’s obligation.
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INTRODUCTION

Over the past decades, it has become abundantly clear that
the events that had shattered the world and affected the
lives of millions of people have profoundly changed the
research agenda. Epidemic and pandemic illnesses have
contributed immensely to the developments in perspective
that go far beyond traditional approaches to widespread
and entrenched problems, shifting the focus towards
a formidable array of new challenges. The present-day
realities of the massive and rapid spread of COVID-19
coronavirus infection [1] and devastating Ebola virus
disease outbreaks [2] have certainly brought to the fore the
tremendous number of various health-related extraordi-
narily complex issues, encompassing both purely medical
aspects and the relevant area of public management and
administration. Such an ambivalent mixture of all those
matters is inextricably bound to the subtleties of moral
and ethical considerations, along with the legal niceties of
their normative regulation.

This kind of situation is compounded by the fact that
all of them nowadays conditionally constitute relatively
separate stand-alone frontiers of knowledge with rather
autonomous directions of activities that may exist either
simultaneously, parallel to each other, in different dimen-
sional planes, - international, regional, national, and local
levels or even interfere with one another, overlapping, in-
tersecting and penetrating their domains both on a global
scale and a specific case-by-case basis.

At the current point, the “health” itself might serve as a
vivid example. Regarded as a systemically important central
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category of medicine, solely in biological form and per-
ception, it fell within the purview of governmental bodies,
and evokes a whole different meaning, while implement-
ing the state health policy. A similar phenomenon occurs
within the operation of the entire healthcare system and
the functionality of a health service in general. The same
trend is likewise valid for the health research ethics and
the “health law” in a generic way, involving the “right to
health”, its promotion and protection not only domestically
but also regionally and globally.

Under these circumstances, all the complexities present-
ly seem to necessitate a critical conceptual redeeming of
the concept of “health” in the legal sphere, clarifying the
contours and normative content of the “right to health”,
reimagining and clearly outlining the extent and depth
of the commitments undertaken by the states to that end.

THE AIM

The research objective is to contrast differences in the
perception of the concept of “health” in the legal field
and identify potential points of challenge and difficulty,
as well as to seek to recognize and highlight the common
pitfalls.

MATERIALS AND METHODS

The present study is based on the extensive review of the
most pertinent scholarly writings, namely over 35 scien-
tific articles, contained in the PubMed database, and a
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large variety of other publications, including monograph
series, encyclopedias, and books, along with many inter-
national regulations, in particular, the major human rights
conventions adopted under the auspices of the United
Nations, and the basic official documents, fact sheets and
summary reports of the World Health Organization, as well
as the results of the activities of other organizations like
the Committee on Economic, Social and Cultural Rights,
Committee on Assuring the Health of the Public in the
21st Century and Committee for the Study of the Future
of Public Health, and many more.

The foundation of the methodology of the research is
represented by analytical, phenomenological, hermeneu-
tic, and dialectical methods of cognition with the use of
linguistic and systemic-functional methods, as well as
the abstract logical thinking, comprehensive and critical
analysis, synthesis, inductive and deductive reasoning, and
several others.

REVIEW AND DISCUSSION

It is quite telling that “health” and “law” have a fairly
long-standing history of their mutual relations. At an ear-
lier stage of the development, legal norms and provisions
that were designed to regulate the relationship between
medical personnel and patients arising predominantly in
connection with medical treatment and clinical practice
were referred to as “medical law” [3, p. 241].

However, with the passage of time and increase in the
number of health problems associated with “medical
errors” [4, p. 1043], the scientific parlance has gradually
been replenished with a couple of alternatives, among
which the most commonly used were and still are “medical
negligence law” [5, p. 37] or much less frequently “clinical
negligence law” [6, p. 120-121], and “medical malpractice
law” [7, p. 339].

The further rapid evolution of the situation that has taken
place in the medical field since then has led to substantial
expansion of the range of relations that extended beyond a
mere doctor-patient relationship [8, p. 26]. Apart from it,
growing attention was given to the issues of administration
of health services and the role of law in maintaining public
health care [9, p. 3-4], as well as ethical issues relating to the
human body [10], as a result of which the new terms “health
care law” [11] and/or “healthcare law” [12] were coined.

In that respect, it has been commonly argued that de-
spite the difference in the spelling, these two categories
are equivalent, whereas the contrary view is that they
are identical neither in wording nor in their meaning.
The possibility of such ambiguities in interpretation is
of crucial importance, as it mainly leads to the unduly
broadening or narrowing of the content and scope of the
term. In turn, such a change in discourse largely affects the
spectrum of public and social relations that are subject to
legal regulation.

In the light of the foregoing observations, it was suggested
considering the use of another different category, thereby
the term “health law” [13] came into being in order to

deal with old and new problems. As it became apparent
that a narrow approach was no longer appropriate, such
novelty marked a further conceptual shift in the process
of expanding the extent of the substantive sphere of its
application [9, p. 4].

Despite the growing popularity and frequent resort to
this term over others, issues regarding the peculiarities
of their reciprocal relations remain highly relevant today
[14]. Even more, the dilemma deepens, becomes more
complex and sophisticated, which entails a number of
additional problems.

Foremost among these are issues related to the definition
of the term “health” [15, p. 735], concerned with the at-
tempt to explain the meaning of the “right to health” [16],
as well as to establish its place in the field of international
law [17, p. 189], identify the bearers of this right, as well
as to clarify the nature of the state’s obligation [18, p. 371],
and the limits of the competence of state bodies to protect
it [19].

Concerning “health”, in most cases, the starting point
for determining its content remains the comprehensive
analysis of the definition, outlined in the Constitution of
the World Health Organization, signed at the International
Health Conference [20], dated back to 1946, which stipu-
lates that “... health is a state of complete physical, mental
and social well-being and not merely the absence of disease
orinfirmity ...” [21]. In addition, it has also been tradition-
ally associated with an attempt to further refine the legal
understanding of the notion during the 1st International
Conference on Health Promotion [22] in 1986, resulting in
the adoption of the Ottawa Charter for Health Promotion
[23], containing the provision that ... health is, therefore,
seen as a resource for everyday life, not the objective of
living. Health is a positive concept emphasizing social and
personal resources, as well as physical capacities ...” [22].

Such significance usually stems from the fact that
“health” was initially and up until that moment perceived,
to a large extent, exclusively as the absence of any disease
or impairment [24, p. 662]. However, since then it has
no longer been defined simply in “physical terms’, as the
“absence of illness or disability”, but also includes “mental
and social dimensions” [25].

This idea, in turn, received a rather mixed reception. On
the one hand, it contributed to a very useful broadening
of the lens through which the health has to be considered
[26, p. 127], whereas its attractiveness as an ideal was viti-
ated by the impossibility of its practical realization, on the
other [27, p. 87], thus giving rise to a substantial amount
of criticism.

In particular, it has been argued that health is not a “state
of complete physical, mental, and social well-being”, and
nor is it “merely the absence of disease or infirmity” [28, p.
781]. And what is more, that state need not be “complete’,
but it must be at least adequate, i.e., without significant
impairment of function. It also need not encompass
“mental” well-being; one can be healthy yet anxious, well
yet depressed. And it surely ought not to encompass “so-
cial well-being”, except insofar as that well-being will be
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impaired by the presence of large-scale, serious physical
infirmities [27, p. 87].

Itis also alleged that the definition of “health”, formulated
and developed by the World Health Organization 75 years
ago [26, p. 127], as a “complete wellbeing” [29, p. 1, 3] is no
longer adequate for dealing with the new challenges in health
care systems [15, p. 735], no longer fit for purpose given the
rise of chronic disease [29, p. 1, 3] and the nuanced needs
of an aging population, especially in the emerging era of
value-based care, nor can it provide clear and useful goals
for the value-based care movement [26, p. 127].

Accordingly, there had been calls for the amendment
of the current definition [30] and over the years various
proposals have been presented as an alternative. One of
the views expressed was that the term “health” should be
defined as a “state of physical well-being” [27, p. 87], that
serves as a certain reference to its “classical sense”. Other
suggestions made were to include the idea that something
more practical is required and a new improved definition
of “health”, as the “experience of physical and psychological
well-being” [26, p. 127] was introduced. However, that
definition likewise was not entirely flawless.

Also worthy of attention were several other more specific
innovative approaches. Considering the fact that disease
and disability can and often do co-exist with wellness, the
new conception has been created based on the point that
“health” should be transformed from a “state that requires
the absence of disease” to a “state where the central theme
is the fullness of life” so that it becomes not a “static state
of being”, but a “dynamic quality of living where body,
mind, and spirit are fully employed to make the most of
each day” [31, p. 204].

Almost the same thinking lies at the core of the pretty
similar definition of “health”, indicating that it is a “state
of balance, an equilibrium that an individual has estab-
lished within himself and between himself and his social
and physical environment” [24, p. 662], together with the
formulation of “health” as the “ability of an individual to
adapt to the unique prevailing conditions” [28, p. 781] and
to “self manage” [29, p. 1, 3].

Notwithstanding the numerous appeals concerning the
need to redefine the concept, all of these efforts have been
made so far seem futile to date. Complicating the situation,
however, is the fact that the definition of “health” is not just
a theoretical issue, because it has many implications for
practice, policy, health services [15, p. 735], and, arguably
equally important, for the “right to health”

And remarkably, just as the “health” itself, the “right to
health” has also trod a long and thorny path of its evolution.
Originally, the concept of “the right to the enjoyment of
the highest attainable standard of health” [21] was used
with regard to “health” in the texts of the international in-
struments. Shortly after, “the right to the enjoyment of the
highest attainable standard of physical and mental health”
[32] was developed and applied as well. Side by side with
that, therefore, “the right of access to health care services”
[33], “the right to receive medical care” [34] and “the right
to access to health service” [35] may well also be found in
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the international legal documents.

Though typically synonymous [36, p. 603], such diversity
of terms, made the concept of the “right to health” to be
the subject of much debate, whilst defining its content,
- a formidable challenge [37, p. 1457]. Torn between
being both “human” [17] and “international” [19] right,
it is frequently associated with the “access to health care
and the building of hospitals”, but, in fact, the “right to
health” extends much further, including a wide range of
factors that can help to lead a healthy life [38, p. 3]. It is
also commonly identified as an “inclusive right extending
not only to timely and appropriate health care” but also to
the “underlying determinants of health”, such as access to
safe and potable water and adequate sanitation, an ade-
quate supply of safe food, nutrition, and housing, healthy
occupational and environmental conditions, and access
to health-related education and information, including
on sexual and reproductive health [39, p. 3]. Apparently,
these definitions can hardly ever be considered reasonably
accurate, precise, conclusive, and exhaustive that, to some
degree, opens up the whole idea of the need to develop a
coherent universal one [40].

The problem becomes even more complex owing to the
existing paradigm of the so-called “individual health”,
where the “right to health” is seen mostly as the “right to
individual medical care”, which is so far slowly coming
to be treated as the collective right [41, p. 102]. Thus, the
emphasis is gradually shifting from individual-private to
public-global issues.

Apart from “individual health”, “public health” [42] or
yet occasionally the “health of the public” [43] is becoming
both common and essential, facing almost similar difficul-
ties in its definition, continuing uncertainty about what
counts as “health”, and introducing additional complexities
concerning the meaning of “public” [44, p. 7] in “public
health” [45, p. 13]. And indeed, it is still not sufficiently
clear whether this is intended to refer to the “health of
nations” [46], “health of a nation” [47], “population health”
[48], “community health” [49] or all of it at once, especially
considering that each of these concepts has at least its own
formal definition, as well as a large number of own prob-
lems. Given that, “public health” is quite often understood
as an “... organized community effort to address public
concerns about health by applying scientific and technical
knowledge ...” that is distinguished from health care by its
focus on communitywide concerns - the public interest —
rather than the health interests of particular individuals or
groups [50, p. 140], in its broadest sense.

The same pattern can also be observed in relation to
the “right to public health” [51]. For example, there is a
view that the “public health right” has to be distinct from
the “right to health” because it does not aim to ensure an
affirmative right to access health-care services, health pro-
tection, or aspirational standards of health for individuals
and is grounded in the “old” public health, which aims at
collective action problems, not the “new” public health,
which aims broadly to ensure the “underlying determi-
nants” for people to be healthy [52].



THE EVOLVING IDEA OF “HEALTH” IN THE LEGAL LANDSCAPE: AN ATTEMPT TO IDENTIFY CRITICAL ASPECTS

As a result of such a wide variety of controversial is-
sues and events recently, there has emerged an increased
interest in the need for the development of the relevant
direction in the legal environment, which also was pre-
sented with a number of terms, including “public health
law” [53], “global public health” [54], or even broader
scaled “world health law” [55] and “global health law”
[56], which, in turn, also address questions of policy and
international relations.

It is in this sense that the “health” and “public health”
are starting to be seen as a “governmental duty” and “an
obligation of a state” [19], rather than a “right of individ-
uals, nations, nation, population, and community” [57].

CONCLUSIONS

Contemporary highly complex emergencies that are
indissolubly linked with the outbreaks of contagious dis-
eases have mainstreamed a wide range of issues, relating
to “health”. Through all appropriate means to confront
them nowadays, the pivotal role has been given to the law,
establishing a framework to manage successfully threats,
regulating the relations, ensuring and protecting the rights,
freedoms, and legal interests. With the multidimensional
nature of “health”, it is crucial to create the definition
that will not only possess the more realistic and practical
interdisciplinary character, comprising medicine, policy,
and law but also correspond to the needs of the demands
of the times, treating it both from individual and collec-
tive perspectives. In contrast, further refinements of the
legal understanding of the concept of “health” should be
accompanied by the “three ones” model, including “health”
- “right to health” — “obligation of a state”.
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ABSTRACT

The aim: Is to examine the establishment and development of the international legal framework in the field of public health; to identify objects of public health regulation; to
outline ways to improve and develop the existing public health standards, taking into account new challenges facing humanity.

Materials and methods: The research is based on the analysis of international agreements of universal and regional levels on public health, and scientific achievements in
this field. The methodological basis comprises special and general methods, in particular, dialectical, axiological, formal, and other methods.

Conclusions: The international community makes significant efforts to develop regulations in the field of public health. The emergence of these acts is associated with the
emergence of a problem that affects the health of many categories of people, tends to spread rapidly, and results in significant damage to public health. Unfortunately, the
objects of regulation of such agreements tend to expand due to the emergence of new challenges to human health, the evolution of diseases, and the factors that determine
their occurrence. It is considered necessary to unite the efforts of the world community in order to improve the situation in the field of public health. These efforts should
include: greater accession to international agreements in the field of public health; organisation of international cooperation to assistin combating the spread of new diseases,
including the development of medicines, vaccines, exchange of best practices in this field, etc.; carrying out preventive medical measures at the national level, educational
work among the whole population on the observance of sanitary norms, norms of hygiene, consequences of use of harmful substances (narcotic and psychotropic substances,

tobacco, etc.), and so on.

KEY WORDS: vulnerable categories of persons, health, medical care, pandemic, preventive measures

INTRODUCTION

The issue of public health, commonly seen as “the art and
science of preventing disease, increase life expectancy and
promoting health through the organised efforts of soci-
ety’, is constantly on the international agenda due to new
challenges, such as the active cross-border spread of a new
type of coronavirus infection (COVID-19) and updating of
existing challenges and threats, including smoking, drug
addiction, HIV, etc. Serious negative effects of climate
change on public health are strongly felt around the world,
including record-breaking heat waves, severe air, and
water pollution, which has led to a resurgence of cholera
and endangered clean drinking water and sanitation for
more than a billion people worldwide, food shortages and
malnutrition as a result of droughts and desertification,
disease pandemics, and increasing natural hazards such as
floods, hurricanes, and earthquakes [1]. This requires the
international community to take certain steps to strengthen
the capacity of public health to create conditions in which
people can stay healthy, improve their health and well-be-
ing, or prevent their health from deteriorating. According
to the WHO, public health focuses on the full spectrum of
health and well-being, not only on overcoming individual
diseases, and involves the provision of personal services to
individuals, such as vaccinations, behavioural or medical
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counselling [2]. The global nature of public health has
also been confirmed in separate papers on this issue. In
particular, Colin Binns and Wah Yun Low pointed out that
public health works to monitor disease outbreaks, both
acute and chronic, to prevent injuries and to understand the
distribution of risk factors, and that it is global in nature as
epidemics, acute or chronic, have no boundaries [3]. Given
the above, the international legal regulation of public health
issues is urgent, taking into account the current challenges
and the global nature of this area.

THE AIM

The article aim is to study the establishment and develop-
ment of the international legal framework in the field of
public health, its essence and significance, the grounds for
preparation and adoption; to identify objects of public health
regulation; to outline ways to improve and develop existing
public health standards, taking into account new challenges
facing humanity and avenues of cooperation in this area.

MATERIALS AND METHODS
The research are based on the analysis of international
agreements of universal and regional levels on public
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health, and scientific achievements in this field. The meth-
odological basis comprises special and general methods, in
particular, the dialectical, axiological, and formal methods,
etc. The use of the axiological method made it possible to
understand the importance of the right to health in the
face of modern challenges and threats. The formal legal
method is used to analyse the provisions of international
instruments on public health. The application of a set of
scientific methods together with the principles, as well as
modern scientific approaches made it possible to achieve
the aim of the study.

REVIEW AND DISCUSSION

At the present stage of the society development there is
no generally accepted and agreed definition of “public
health”. Existing definitions reflect a variety of contexts
and activities in the field of public health. In particular,
public health means: something we as a society do together
to ensure the conditions in which people can be healthy
(Institute of Medicine 1988); the science and art of disease
prevention, life extension and health promotion through
the organised efforts of society (Faculty of Public Health
of the Royal Colleges of the United Kingdom, as cited in
Nuffield Bioethics Council Report 2007, p. 6); the move-
ment dedicated to the equitable improvement of the health
and well-being of communities with their full participation
(World Federation of Public Health Associations as cited in
Nuffield Bioethics Council Report 2007, p. 6); the science
of protecting and improving community health through
education, the promotion of healthy lifestyles, and research
on disease and injury prevention (Association of Schools
of Public Health USA); assessing public health needs, de-
veloping health policies in response to specific community
and country health needs and ensuring that conditions
contribute to good health, including high-quality health
services, water supplies, adequate nutrition, unpolluted
atmosphere and environment (World Medical Association
1995); health promotion and prevention of diseases and
disabilities; collection and use of epidemiological data,
recognition of the multidimensional nature of health de-
terminants with the focus on complex interaction of many
factors — biological, behavioural, social and environmental
- in the development of effective measures (Childress et
al. 2002) [4].

Addressing public health issues, Edlyne Eze Anugwom
notes that the empathise should be placed on the social and
environmental context of diseases and health problems...
improving health through large-scale public initiatives such
as vaccination, fluoridation of drinking water, providing
easy and available access to medical facilities, and actions
such as smoking bans and demonisation of cigarettes. The
author identifies main directions or issues of public health
such as hygiene and sanitation; epidemiology; environ-
mental factors; disease prevention; and policy/rules that
address these issues, etc. [5].

Thus, the definition of public health is usually global in
nature and includes various aspects aimed at maintaining
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and improving health and well-being. This thesis was
confirmed in the research of Linda Fried, Margaret Bent-
ley, Pierre Buekens, Donald Burke, Julio Frenk, Michael
Klag, who note that global health and public health do not
differ — both consider health in terms of physical, mental,
and social well-being, rather than simply the absence of
disease; they focus on population-based policy as well as
individual approaches to health promotion and address the
root causes of ill health through a wide range of scientific,
social, cultural and economic strategies [6].

It is also worth noting that the issue of public health has
received considerable attention in the activities of interna-
tional organisations since their inception.

Thus, after the establishment of the United Nations and
the adoption of the International Charter of Human Rights,
the active development of agreements in the field of public
health has begun under the auspices of the organisation.
Among this category of acts, emphasis should be placed
on agreements of a general nature, which determine the
application of certain measures to ensure access to medi-
cal care, the procedure for providing care, contain targets
in the field of medical care, and so on. In particular, the
International Health Regulations (IHR), first approved by
the fourth session of the World Health Assembly in 1951,
IHR of 1969 [7] and had several editions (of 1973 [8] and
of 1981 [9] These changes provided for a reduction in the
number of diseases covered from six — cholera, plague, yel-
low fever, smallpox, typhus (spotted fever), relapsing fever
to three — yellow fever, plague and cholera; and to reflect
the global eradication of smallpox) contained measures to
prevent “quarantine diseases” and to ensure measures to
preserve public health. In 2005, WHO adopted new IHRs,
the purpose, and scope of which are “to prevent and control
the international spread of diseases and to take appropriate
measures at the level of public health that are proportionate
to the risks to public health and limited by them and that do
not create additional obstacles for the population and are
limited by them and that do not create additional obstacles
for international transportation and trade”. The application
of IHR (2005) is not limited to specific diseases, moreover,
the Rules are expected to remain relevant and applicable for
many years, even in the context of the long-term evolution
of diseases and the factors that determine their occurrence
and transmission. The provisions of the IHR update and
change many technical and other regulatory functions,
including the certificates used in international travel and
transport, as well as the requirements for international
ports, airports, and land transport hubs [10].

The need for urgent and effective international and
national action to develop and implement primary health
care worldwide, especially in developing countries in a
spirit of technical cooperation and in accordance with the
New International Economic Order, was reaffirmed in the
provisions of the Almaty Declaration (1978) [11].

The Health-2020 policy framework, adopted by the
WHO Member States of the European region in 2012,
identified among the main principles and policy prior-
ities: the promotion of good health throughout life as a



INTERNATIONAL LEGAL FRAMEWORK FOR PUBLIC HEALTH: FROM ITS ORIGINS TO THE PRESENT DAY

socio-economic imperative; ensuring social justice for
health by influencing its social determinants and taking
into account the important relationships between health
and other social factors; the need to pay special attention
to increasing the resilience of local communities to adverse
external influences, strengthening their cohesion and
creating a supportive social environment; gender main-
streaming in health care practice, etc. [12].

The Ashgabat Declaration on the Prevention and Control
of Noncommunicable Diseases in the Context of Health
2020 (2013) emphasised that noncommunicable diseases
(NCDs) cause suffering to people and hinder the social and
economic development of countries. These diseases are
largely preventative, involving four common risk factors
(tobacco use, unhealthy alcohol consumption, unhealthy
diet, and lack of physical activity) and can remain prevent-
able until the later stages of human life. To this end, several
measures set out in the document should be introduced,
and the Declaration also sets new targets for reducing
tobacco use in order to minimize the burden of NCDs in
the European region [13].

Among the categories of specialised acts, there are acts
in the field of the response to harm related to drug use and
illicit drug trafficking. They pose one of the greatest tasks
of social policy nowadays. All aspects of this problem have
implications for human rights and date back to the League
of Nations, which helped to get under control the trade in
opium and other potent drugs that harm human health.
Under the auspices of the organisation, many agreements
were adopted in this area aimed to protect the health and
well-being of people, which provides for full respect for
human rights (p.14-15) [14].

Within the framework of the United Nations, the League
of Nations line on the development of norms in this area
has continued and a set of treaties were concluded, includ-
ing the Single Convention on Narcotic Drugs (1961) [15],
as amended by the 1972 Protocol containing obligations
on the parties to take special measures to control drugs;
prohibitions on the manufacture, production, export,
and import of any such drug, its trade, and storage or
use, other than those which may be necessary for medical
and research work, including clinical trials conducted
under direct supervision and control of a party or subject
to such direct supervision and control, etc.; provides for
the establishment of control bodies for compliance with
the provisions of the agreement. The Convention on Psy-
chotropic Substances (1971) provides for a procedure for
coordinated and universal control measures for the use of
psychotropic substances in order to combat the abuse of
such substances and ensure safety for human health [16].
The United Nations Convention against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances (1988) was
adopted to promote cooperation between the parties so
that they could more effectively address the various issues
of illicit trafficking in narcotic drugs and psychotropic
substances of an international nature [17]. The Lucknow
Accord on the Adoption of Uniform Measures to Control
International Trade in Precursors and Other Chemicals

Used in the Illicit Manufacturing of Narcotic Drugs and
Psychotropic Substances (1999) provides for measures to be
taken by states to ensure uniformity of controls on interna-
tional trade in all substances included in Table I of the 1988
UN Convention against Illicit Traffic in Narcotic Drugs
and Psychotropic Substances, as well as the international
trade in acetic anhydride and potassium permanganate
listed in Table II; determines the procedure for exercising
such control [18]. The International Convention against
Doping in Sport (2005) provides for assistance in prevent-
ing and combating doping in sport in order to eradicate it.
To achieve the objectives of the Convention, states parties
undertake appropriate measures at the national and in-
ternational levels in accordance with the principles of the
World Anti-Doping Code (2003); encourage all forms of
international cooperation aimed at ensuring the protec-
tion of athletes, adherence to ethical principles in sport
and the sharing of research results; promote international
cooperation between states parties and leading anti-doping
organisations in sport, in particular cooperation with the
World Anti-Doping Agency (Article 3) [19].

In 2012, the UN Office on Drugs and Psychotropic Sub-
stances together with the WHO developed International
Standards for Drug Prevention, which summarise avail-
able scientific data describing interventions and policies
that, according to research, provide positive prevention
results. In addition, they identify the main components
and characteristics of an effective national drug prevention
system [20].

In 2016, the final document of the UN General Assembly
Special Session on the World Drug Problem “Our Joint
Commitment to Effectively Address and Combat the World
Drug Problem” provided a number of operational recom-
mendations for reducing demand and related measures,
including prevention and medical treatment, as well as
other health care issues [21].

The International Guidelines on Human Rights and Drug
Policy, approved in 2019, contains comprehensive interna-
tional legal standards to determine human condition, their
dignity, and sustainable development, as well as the impact
of drug trafficking on the economies of member states.
The Guidelines covers a wide range of key issues, from
development to criminal justice and public health [22].

The 2019 Ministerial Declaration “Intensify our activities
at the national, regional and international levels in order to
accelerate the implementation of our joint commitments
to address and combat the global drug problem” contains
a commitment to ensure future existence; to ensure that
none of the people affected by the global drug problem is
overlooked; intensify efforts to address gaps in response
to existing and emerging trends and challenges by taking
balanced, comprehensive and evidence-based measures to
address the global drug problem with the focus on security,
health and well-being of the society, especially young peo-
ple and children, at the centre of these efforts [23].

Summarising the above, it should be noted that, despite
the development of legal instruments and institutional
mechanisms for drug control (Commission on Narcotic
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Drugs of the Economic and Social Council and the Interna-
tional Narcotics Control Board (INCB) established under
the 1961 Single Convention on Narcotic Drugs), accord-
ing to INCB statistics, as of 2018, problems exist in many
regions of the world. Thus, Africa is a major transit region
in the structure of drug trafficking, as well as a growing
drug market. The most widespread is the illicit trafficking
of cocaine, heroin, and cannabis, although the trafficking
of each of them has its own characteristics.

HIV and AIDS are global public health problems. Gilbert
L. notes that HIV/AIDS, especially in high-impact coun-
tries such as South Africa, challenges traditional percep-
tions of public health and the role of health workers. The
HIV/AIDS crisis, in particular, the pressure it has put on
the health care system and medical workers, requires new
appropriate measures [24].

Thus, sexually transmitted infections (STIs) have a pro-
found effect on sexual and reproductive health around
the world. According to the WHO, there are more than 1
million cases of infection every day. In 2016, there were
376 million cases of infection with one of the four STIs:
chlamydia (127 million), gonorrhoea (87 million), syphilis
(6.3 million), and trichomoniasis (156 million). More than
500 million men live with genital HSV infection (genital
herpes), and about 300 million women are infected with
HPYV, the leading cause of cervical cancer. It is estimated
that about 240 million people worldwide live with chronic
hepatitis B [25].

Among the acts approved in this area are the Political
Declaration on HIV and AIDS: Intensifying Our Efforts
to Eliminate HIV and AIDS (2011), which contains com-
mitments to intensify comprehensive global action against
HIV and AIDS; redoubled efforts to prevent HIV infection;
intensifying efforts that will increase the life expectancy
and quality of life of all people living with HIV; step up
efforts to ensure access to antiretroviral (ARV) treatment
for everyone in need; ensuring the protection of human
rights in order to eliminate stigma, discrimination, and
violence related to HIV; providing resources for measures
to combat AIDS, etc. [26].

The Global Health Sector Strategy for Sexually Trans-
mitted Infections 2016-2021: Towards the Elimination of
STIs [27] sets out actions to be taken by states and WHO
to accelerate and intensify efforts to combat STIs aimed at
making progress towards the eradication of this epidemic.
The draft strategy addresses the health sector’s response to
the STIs epidemic as an important condition for achieving
universal health coverage - one of the key health-related
goals of sustainable development, which are set out in the
2030 Agenda for Sustainable Development. Adoption of
the strategy and its implementation will dramatically re-
duce the number of new STIs and mortality due to these
infections (including stillbirth and cervical cancer) while
improving the health of individuals, the sexual health of
men and women, and the well-being of all people. The strat-
egy serves as a guide for the accelerated use and targeted
use of comprehensive prevention measures by expanding
the application of various behavioural, biomedical, and
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structural approaches based on evidence; promote public
access to information about their status regarding STIs;
improve access to treatment and, if necessary, compre-
hensive long-term care; help to overcome the widespread
practice of stigma and discrimination. The draft strategy
promotes a needs-based and people-centred approach
based on the principles of human rights, gender equality,
and health equity.

The Global Health Sector Strategy on HIV 2016-2021
[28] builds on the impressive progress made by public
health in the global fight against HIV since the WHO
launched the Special Health Program in 1986, AIDS pro-
grams. It reinforces the impetus given by the Millennium
Development Goals set out in the Millennium Declaration
and the commitment to universal access. To end the AIDS
epidemic, the rapid response needs to be accelerated rap-
idly over the next five years, and then action needs to be
taken on an ongoing basis until 2030 and beyond. HIV
interventions approved by the health sector have a key
role to play in addressing one of the most important health
goals of the Sustainable Development Goals - achieving
universal health coverage. A needs-based and people-cen-
tred approach based on human rights and health equity is
promoted. The strategy helps sharply reduce the number
of new HIV infections and HIV-related deaths, as well
as improve the health and well-being of all people living
with HIV.

Tobacco consumption is a significant threat to public
health. Thus, Gupta Prakash noted that the growing
epidemic of tobacco mortality continues, despite a large
amount of knowledge about it based on tens of thousands
of original research and scientific articles. Discussing the
effects of tobacco use on public health is topical and im-
portant... as tobacco products are carefully designed to un-
dermine smoking cessation efforts, and smoking cessation
is not just a matter of choice for most tobacco users, but
also a fight against it. Tobacco use is usually part of daily
life and can provide physiological, psychological, and social
support... Danish Saleheen, Wei Zhao, Asif Rasheed also
pointed out that cigarette smoking, the predominant form
of tobacco consumption worldwide, is one of the strongest
lifestyles associated with the risk of heart disease. With
this in mind, there is a strong need for comprehensive
and multi-level public health strategies, including laws
banning smoking, tobacco taxation policies, limiting the
impact of the tobacco industry on health policies, bans on
direct and indirect methods of tobacco promotion, and the
implementation of international treaties, such as WHO
FCTC, the MPOWER [29].

To this end, several acts aimed at reducing tobacco use
have been adopted within international organisations. In
particular, the Framework Convention on Tobacco Control
is the first WHO document in the field of public health
(2003), which aims to protect current and future gener-
ations from the devastating effects on human health and
the social, environmental, and economic consequences of
tobacco consumption and exposure to tobacco smoke by
providing appropriate criteria for tobacco control mea-
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sures to be implemented by the parties at the national,
regional and international levels in order to continuously
and significantly reduce the prevalence of tobacco use and
exposure to tobacco smoke [30].

In September 2015, the Roadmap was adopted in pur-
suance of the provisions of the Framework Convention
on Tobacco Control (2003) to strengthen measures to
implement the WHO Framework Convention on Tobac-
co Control in the European region for 2015-2025, which
allows future generations to leave tobacco in the past. It
contains measures to achieve the greatest effect in certain
areas of regulation in this field, including a ban on smoking
in places that cater to children, a ban on tobacco advertis-
ing, awareness-raising on the dangers of smoking, etc. [31].

Since the advent of COVID-19, the United Nations has
made significant efforts to combat the disease, which has
claimed hundreds of thousands of lives, damaged the health
of millions of people, accelerated the global economic
downturn, and raised fears for the future. The COVID-19
pandemic is a crisis not only in the health sector but also
in the economic, humanitarian, security, and human rights
sectors. The crisis has marked shortcomings and inequali-
ties within and around the world. The way out of the crisis
is provided by the collective efforts of governments, com-
munities, and the entire population of the world based on
the principles of humanity and solidarity as evidenced by
international acts of a universal nature.

From the very beginning of the pandemic, the UN has
been implementing a three-component response strategy.
The first provides for the implementation of large-scale,
coordinated, and comprehensive health response measures
taken under the auspices of the WHO and in accordance
with the Strategic Preparedness and Response Plan [32].
As part of these activities, the United Nations has been
supporting efforts to accelerate the development and
production of accessible and universal vaccines against
COVID-19 and its diagnostic and treatment tools.

The second component is a large-scale effort to address
the devastating socio-economic and humanitarian conse-
quences of the crisis and its impact on the human rights
situation, aimed at rescuing people, providing access to
livelihoods, maintaining households, maintaining busi-
ness solvency and the functioning of production chains,
strengthening institutions and providing public services
with an emphasis on mandatory respect for human rights.
As part of these efforts, operational humanitarian responses
are being taken to support the most vulnerable groups in
the most vulnerable countries by providing vital assistance
under the Global Humanitarian Response Plan, which sets
out priorities for responding to COVID-19 in vulnerable
and poor countries [33].

The third component is the recovery procedure, which
helps states emerge from the current crisis in a sustainable
fashion. In the process of overcoming this crisis, states have
the opportunity to address the problems associated with
the climate crisis, inequality, social exclusion, shortcomings
in social protection systems, and many other shortcom-
ings and manifestations of injustice. Instead of returning

to unsustainable systems and approaches, the focus is on
the transition to renewable energy and sustainable food
systems, achieving gender equality, strengthening the
social protection network, and ensuring universal access
to health care.

The issue of countering the pandemic is in the focus of
the UN Secretary-General. Thus, in June 2020, in his report,
the UN Secretary-General launched the UN Plan of Action
“United Nations Comprehensive Response to COVID-19:
Saving People, Protecting Society, Better Recovery”, which
focuses on three main areas: large-scale, coordinated, and
comprehensive health activities; taking policy measures
to address the socio-economic, humanitarian and human
rights issues that have arisen as a result of the pandemic;
the recovery process in order to make better than it has
ever been [34]. The UN Secretary-General’s updated report
on the comprehensive UN response to COVID-19, the UN
Plan to Save Lives, Protect Communities, and Recover
Better (September 2020), contains data analysis, policy
recommendations, and an overview of measures used by
UN agencies in response to the impact of COVID-19 on the
health sector, socio-economic life, humanitarian assistance,
and human rights protection [35].

CONCLUSIONS

Given the above, it should be noted that the international
community since the League of Nations has made signif-
icant efforts to develop regulations in the field of public
health. The emergence of these acts is associated with the
emergence of a particular issue that affects the health of
many categories of persons, tends to spread rapidly, and
results in significant damage to public health, including
vulnerable categories such as women and children, who
constitute the basis of the gene pool of any nation. It should
be noted that, unfortunately, the objects of regulation of
such agreements tend to expand due to the emergence of
new challenges to human health, the evolution of diseases,
and the factors that determine their occurrence. Thus, in
the XIX-XX centuries, this was drug and tobacco addiction,
HIV, while the XXI century is marked by the emergence
of the COVID-19 pandemic. In order to improve the sit-
uation in the field of public health, it is necessary to unite
the efforts of the world community as a whole and actively
involve each state in this process without exception, as
these issues that require joint decision-making are rele-
vant and have negative consequences for all states. These
efforts should include: greater accession to international
agreements in the field of public health; organisation of
international cooperation to assist in combating the spread
of new diseases, including the development of medicines,
vaccines, exchange of best practices in this field, etc.; car-
rying out preventive medical measures at the national level,
educational work among the whole population, focusing on
vulnerable groups of the population regarding compliance
with sanitary norms, hygiene standards, consequences of
the use of harmful substances (narcotic and psychotropic
substances, tobacco), etc.; active use for the treatment and
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prevention of information and communication technolo-
gies with mandatory observance of the right to confidenti-
ality; introduction of volunteer assistance to needy persons,
persons left without care (e.g., migrants, older people,
single people, the disabled, etc.), in the event of the spread
of mass epidemics; training of qualified medical staff. The
implementation of preventive, curative, quarantine, and
other measures in the field of public health should be based
on an approach focused on the principles of respect for
human rights and justice in the field of health.
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ABSTRACT

The aim: The aim of the research is to group the consequences of the COVID-19 pandemic according to different criteria, which will clarify their scope, determine diversity, and,

if necessary, take measures for further prevention.

Materials and methods: The empirical basis of the study is the official statistics of the survey of citizens (2,388 people) and specialists in the field of economics and finance
(116 people). The research methods were classification, questionnaire, statistical, analysis, and content analysis.
Conclusions: The COVID-19 pandemic was classified according to a number of criteria; its significance for theory and practice in all its manifestations is outlined.

KEY WORDS: pandemic, COVID-19, consequences, classification

INTRODUCTION

Acute respiratory disease COVID-19, caused by the coro-
navirus SARS-CoV-2, in a short time became a pandemic
and spread to all world regions. The pandemic consequenc-
es are different in nature and permeate all spheres of public
life. Now there is an urgent need for a comprehensive study
of such consequences, which is based on their classification.
Although some pandemic effects and their groups have
already been analyzed in science, not enough attention
has been paid to their classification.

THE AIM

The research aims to group the consequences of the
COVID-19 pandemic according to different criteria, which
will clarify their scope, determine diversity, and, if neces-
sary, take measures for further prevention.

MATERIALS AND METHODS

The empirical basis of the study is the official statistics of the
survey of citizens (2,388 people) and specialists in the field
of economics and finance (116 people). The research meth-
ods were classification, questionnaire, statistical, analysis,
and content analysis. As for the classification as the main
method of this research, it is worth noting that it is most
often used as a scientific method by which the division of
the whole (generic concept) depends on the chosen crite-
rion into parts (species, classes, groups) [1]. Thus, under
classification, it is understood both processes and results.
As some researchers rightly point out, classification is a
category that reflects the obvious and is understandable
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to everyone, and at the same time, it is extremely rich and
ambiguous. For these reasons, theoretical and practical
foundations of classification are still insufficiently studied
[2]. This provision can be attributed to the classification
of consequences of acute respiratory disease COVID-19
caused by the coronavirus SARS-CoV-2.

REVIEW AND DISCUSSION

First of all, it is necessary to define the concept of the pan-
demic consequences, for which a broad and narrow mean-
ing should be distinguished. In the first interpretation, this
concept can be understood as a result caused by the spread
of epidemics (pandemics), and in the narrow sense, it is
proposed to define as a set of phenomena (processes) caused
by the spread of epidemics (pandemics) for some persons,
legal entities, society and state (direct consequences), as well
as activities on the part of the latter to prevent the spread of
such diseases and their concomitant phenomena (indirect
consequences).

In classifying these consequences, one should take into
account the general philosophical position that cause and
effect are related categories of dialectics, organically re-
lated to each other; the consequence is the result of cause
action and always includes a new meaning that was not
in the cause. The causal relationship that exists between
these categories suggests that: cause in time precedes con-
sequence; the cause under specific conditions necessarily
gives rise to consequence or several consequences; cause
and effect interact; interaction of cause and effect is influ-
enced by appropriate conditions; the same phenomenon,
on the one hand, acts as a cause, and on the other - as a
consequence [3].
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For classification of the consequences of acute respiratory
coronavirus disease COVID-19, it is necessary to select
the appropriate criteria that will form the basis of their
division into species. Without claiming to be complete and
definitive, the consequences of the COVID-19 pandemic
are proposed to be classified according to several criteria,
following the rules of division adopted in logic: the division
must be proportionate, continuous, and exhaustive; carried
out only on one basis; members of the division must be
mutually exclusive [4]. We consider it possible to get the
following criteria to get a more or less complete picture of
the COVID-19 pandemic consequences: the scale of the
disease spread; the amount of damage caused to humanity;
nature of damage; the most vulnerable spheres of public
life; the nature of the consequences impact on the spheres
of public life; the degree of restriction of human rights
and freedoms.

It is possible to choose other criteria for dividing the
pandemic consequences into components, which will allow
obtaining other differentiation of consequences depending
on the task of research (for example, criteria that reflect the
pandemic medical aspect). In our case, the selected criteria
allow us to see the phenomenon both in socio-global di-
mension (scale, amount of damage, etc.) and subject-pro-
fessional (allocation within the social life of Ukraine is the
socio-legal and criminological consequences).

1. The disease scale. Typically, this criterion distinguishes
the global, regional, national, and local levels. A feature of the
current coronavirus disease is its global nature. It endows it
the status of a pandemic, as it is widespread in many coun-
tries around the world, covering large areas. At the first stage
of its official spread in November 2019 in Wuhan (People’s
Republic of China), the disease was local, then regional, and
finally global. As of early October 2021, the coronavirus has
spread to 221 countries. Only 13 countries or territories have
not been diagnosed with the disease. These are mostly island
nations located in the Pacific Ocean [5].

2. According to the damage amount caused to humanity,
the COVID-19 pandemic consequences can be divided into
global (basic, significant) and non-global (concomitant,
insignificant). The global ones undoubtedly include the
death of 4.8 million people (as of the beginning of October
2021) [5], the reduction of world GDP in 2020 by 3.5% [6],
which led to the global world economic and financial crises
due to the introduction oflockdowns and other quarantine
measures. In a sense, the significant consequences are a
change in the nature of human development and the pace
of radical transformations of the social sphere (change of
social practices, behavior, forms of work, leisure, social
communication, habits, etc.).

Concomitant consequences include other, less signifi-
cant changes in social reality: non-lethal morbidity; cash
costs for treatment; losses due to restrictions on business
activities, etc.

3. According to the damage nature, the consequences are
divided into tangible and intangible'.

Among the material are physical and property. The phys-
ical consequences are the death of more than 4.8 million

people worldwide in just one and a half years [5], various
disease complications, which sometimes cause disability,
limited physical activity due to self-isolation. The property
consequences are government spending on a set of measures
to combat COVID-19, citizens’ expenses for treatment,
recovery from illness, the burial of relatives who died of
the disease. Such consequences, it seems, can also include
not only direct losses but also the so-called lost profits. In
particular, with the introduction of quarantine at enterprises,
institutions, and organizations of the country there were
mass layoffs, forced referral of citizens on leave without
pay, which led to leaving citizens without proper earnings
and an overall decline in the economic development of the
enterprise (institution, organization) and the state as a whole.

Intangible consequences include stigmatization of citi-
zens with COVID-19, their moral suffering, including loss
of work or forced leave, frustration, family tensions (eg,
increasing domestic violence), and others.

4. In the spheres of public life it is possible to distinguish:
economic, political, spiritual and social consequences®

The economic consequences are economic decline,
reduction of expenditures on important areas of public
policy, rising prices for specific groups of goods, acceler-
ating inflation, return of millions of workers from abroad,
temporary suspension of enterprises and industries, freez-
ing the tourism business, limiting services, termination of
flights; reduced investment, additional external credit bor-
rowing, the crisis in the banking sector, the need to allocate
a fund to combat the pandemic, the allocation of funds to
support businesses and employees during the lockdown.

The political consequences include: aggravation of the
political struggle within the state against the background
of criticism of the shortcomings of the government or
government officials in the organization of anti-epidemic
measures and restrictions on certain human rights and
freedoms, closing borders; tension in interstate relations
between some countries, accusations of states in connec-
tion with the appearance in them and the spread outside
them of coronavirus, its strains.

Manifestations of spiritual consequences are: infodemia’,
other types of misinformation in connection with the
causes and spread of coronavirus, methods of treatment,
disease consequences; changes in the organization of
education, the bias towards distance education - forced,
but not entirely effective; restriction of cultural events and
flow of cultural life to the Internet; curtailment of sports
competitions or weakening of their preparation.

Examples of social consequences are: increased mortal-
ity, complications from the disease, poverty, alcoholism,
drunkenness, crime, drug addiction, closure of institutions
(industries, institutions, organizations), unemployment,
mass self-isolation, fear of vaccination for various reasons,
the emergence of various phobias, exacerbation of suicidal
tendencies, aggression, psychological isolation, feelings of
loneliness and the growth of general mental disorders [10],
the formation of mass distrust of official information, ex-
acerbation of stress, the accumulation of collective anxiety
[11; 12] and so on.
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Based on a broad interpretation of the social sphere,
in characterizing the social consequences, we consider it
necessary to pay special attention to the classification of its
varieties, such as socio-legal and criminological consequences
of the pandemic, in particular, in Ukraine.

Socio-legal consequences can be divided into areas of
their manifestation, in particular, the consequences related
to the medical and epidemiological sphere (for example,
providing citizens with free vaccination), economic sphere
(for example, providing borrowers who have experienced
financial difficulties due to quarantine measures), credit
vacations in banks, legal sphere (for example, changes in
the legislation on the regulation of the behavior of citizens
during quarantine, strengthening of legal responsibility for
violation of quarantine rules), spiritual and cultural sphere
(for example, the introduction of restrictions on attending
cultural events, sports competitions, tourist travel), etc.

Criminological consequences of social significance can
be divided into negative and positive. The negative ones
include an increase in the level of some mercenary crimi-
nal offenses, domestic violence (+ 207.3%), and computer
crimes, usually directed against property, in Ukraine
during the first 9 months of 2020 compared to the same
periodin 2019, 4%) [13], an increase in the number of cases
of vandalism, looting, hooliganism, especially at night [14].
Among the positive ones is the (official) decrease in the
general level of indicators of criminally illegal encroach-
ments during quarantine [15], for example, the reported
thefts’ quantity in Ukraine in 2020 decreased by 46.2%
compared to the number of such acts in 2019.

By their nature, criminological consequences can be
divided into those related to the actual criminal conduct
(see the previous paragraph, as well as, in particular, the
increase in the number of criminal offenses committed in
a state of intoxication), as well as those related to its back-
ground phenomena (increasing the degree of alcoholism of
the population, manifestations of spontaneous aggression,
exacerbation of suicidal tendencies [16], etc.).

The selected consequences are the most informative, as
they provide an opportunity to see all the variety of trans-
formations that occurred after the conditional moment of
non-return in the form of the appearance of the so-called
zero-patient with coronavirus. Since then, the world has
virtually changed beyond recognition, many new social
practices have emerged, the movement toward a digital
society has intensified, and some forms of social behavior
that have taken place have been forgotten (or frozen or
substantially diminished).

6. According to the impact nature of consequences on the
public life spheres (social and other spheres) they can be
divided into negative, positive, mixed (positive-negative)
and conditionally neutral.

Most of the pandemic consequences, as seen from the
analysis of the above classification groups, are negative. It
manifests itself in human deaths, deteriorating health (offi-
cially 235.8 million people worldwide have been diagnosed
with coronavirus [5]), development of so-called post-covid
syndromes in humans, and colossal economic and financial
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losses. The moral damage of the dead victims’ and sick’s
relatives themselves cannot be translated into money
at all. Particularly obvious negative consequences were
manifested in the medical and epidemiological sphere,
in particular, it is a crisis of medical care (overcrowding
of hospitals, lack of medical staff (qualified physicians),
lack of personal protective equipment and antiseptics,
medical equipment for critically ill, crisis management
system response to modern epidemic (pandemic) threats,
disease mutation, which led to the emergence of several
thousand strains [17].

At the same time, it should be acknowledged that, as
paradoxical as it may sound, the pandemic also has specific
positive aspects. Thus, in the above-mentioned medical
and epidemiological sphere there was a development of
the culture of citizens’ daily hygiene; creation of vaccines
against coronavirus; actualization of public health issues;
changing the system of sanitary and epidemiological sur-
veillance bodies in Ukraine and improving their activities.
In addition, the disease has accelerated the development
of information technology, intensified the process of digi-
talization, as evidenced by the transition of Ukraine from
24.08.2021 to a new mode of operation of public authorities
and local government - paperless [18]. This can be called
one of the elements of the innovative system E-government,
which provides for the communication of government
agencies using modern information technology and which
is expected to save huge budget funds. However, the main
advantage of this approach is to change the psychology of
the modern official to increase the virtue of its activities,
promptitude, and transparency of decision-making.

In other areas, there are also positive effects from the pan-
demic effects: in the economy (introduction of digital tools
for shaping the digital economy of the future); in the financial
sphere (increasing demand for non-cash financial services by
the population); on transport (development of unmanned
vehicles using artificial intelligence technologies); in education
(introduction of sustainable distance learning systems), etc.

Mixed, i.e. those that provide both positive and negative
aspects, include such a consequence as, in particular, the
transition to distance learning, which, in turn, led to the
development of distance learning services, saving time for
participants in the educational process, significant cost
savings educational institutions for utilities (positive) and
at the same time deterioration of education quality, restric-
tion of direct communication of applicants with teachers,
lack of professional practices (for example, in the field of
medical education) and communication skills (negative).

Conditionally neutral consequences can be considered
the transformation of leisure of citizens in quarantine
(reduction of visits to public entertainment venues, restau-
rants, increase the hours of rest at home, away, in nature).

The multiplicity of pandemic consequences according
to the considered criterion is confirmed by the surveys’
respondents of citizens and experts. Thus, citizens (a total
of 2,388 people) when asked about the benefits of quar-
antine in Ukraine and the world due to the spread of the
COVID-19 pandemic pointed to:
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- promoting the development of communication through
digital technologies — 41.9%;

- digitalization of macro- and microeconomics (develop-
ment of IT sphere, an increase of online sales) - 35.9%;

- benefits related to educational activities (opening of
online access to library funds, open lectures of scientists
in the online format, etc.) — 32.9%;

— development of the cultural sphere (online museum
expositions, access to broadcast performances of world
theaters and concerts of world-famous groups, video
format of communication with artists and cultural fig-
ures) — 13.8%.

Also among such advantages the interviewed citizens

singled out: improvement of the state of ecology; paying

more attention to self-education and self-employment;

reassessment of human values, etc. [19: 4-26].

Similar answers with the selection of certain positive or
neutral trends of the pandemic period of social reality were
provided by the surveyed experts in the field of economics
and finance (a total of 116 people). In particular, when
asked about the defining crisis features experienced by the
world economy in connection with the pandemic of acute
respiratory disease COVID-19, respondents pointed out,
among other things, the following:

- change of values;

- change in consumer lifestyle;

- restructuring of the economy to new conditions;

— development of digital technologies;

— growth of revenues of the pharmaceutical industry;

- introduction of new remote forms of labor and educa-
tional activities, etc. [19: 60].

According to this group of respondents, there are spe-

cific sectors in the Ukrainian economy that even found

themselves in a favorable situation during the COVID-19

pandemic: pharmaceuticals (32.8%); IT sphere (21.6%);

services, including delivery (20.7%); retail (17.2%); medical

industry (15.5%); food industry (15.5%) and others [19:65].
The selection of different nature of the consequences of

this criterion is confirmed in studies conducted by foreign

scientists [20].

7. According to the degree of restriction of human rights
and freedoms, it is possible to distinguish the consequences
of the high, medium, or low degree. The first group includes
countries where a long lockdown was introduced, a curfew
was imposed, a total ban on travel without emergency was
provided, and fines for violating quarantine requirements
were significantly increased (Italy, Spain, Turkey, Great
Britain, France, Belgium, Greece, Hungary, etc.). The sec-
ond group includes countries, including Ukraine, where
there have been relatively non-strict quarantine restric-
tions: a partial or short-term ban on transportation, rela-
tively little liability for violating quarantine requirements,
especially for individuals. The third group of countries
includes those where the fight against coronavirus occurs
almost imperceptibly (usually in the early stages of the
disease), due to the high level of self-awareness and re-
sponsibility of citizens and the timely adoption of other
anti-epidemic measures (Sweden).

It should be emphasized that, despite the various degrees
of restriction of human rights and freedoms, the procedure
for applying such restrictions is (should be) carried out
only within a clear legal form and meet the stated purpose
of such a restriction. The use of any coercion necessary to
combat the COVID-19 pandemic must strike a balance
between human rights and freedoms, on the one hand, and
the need to carry out, in the interests of society as a whole,
the task of combating a dangerous disease, on the other.
Such a requirement follows from both acts of international
law and constitutional norms of national legislation.

The consequence of the COVID-19 pandemic, such as
the mass morbidity of the population, needs a separate
allocation. This consequence can be classified:

— by the disease nature (severe, moderate, mild);

- on the manifestation of symptoms (symptomatic, asymp-
tomatic);

- by treatment method: official (protocol), informal

(self-treatment).

These classifications, as well as each of them, are a cognitive
basis for in-depth study of the COVID-19 pandemic effects
and, in addition, are a sufficient basis for further bias of
those that pose a danger not only to public health but also
that It is important to emphasize for the national security
of Ukraine as a whole.

CONCLUSIONS

Classification of the COVID-19 pandemic consequences

is important for both theory and practice in all its mani-

festations, which is expressed in:

a) clarification in general terms of the essence of classifi-
cation as a universal scientific method;

b) knowledge of a wide range of transformations of social
and other phenomena and processes that have occurred
as a result of COVID-19 disease spread;

c) a deeper study of the coronavirus disease essence itself,
consequences of which are not limited to the epidemic
and medical aspects of social reality;

d) recognition of the fact of the emergence at the global
level of a new condition (pandemic), which has signifi-
cantly accelerated the transition of humanity in general
and Ukrainian society in particular to singularity* state,
due to which our world will no longer be as before;

e) updating the consideration of the multiplicity of
post-pandemic social changes to develop an effective
state policy aimed at reducing human losses, socio-eco-
nomic losses, creating a favorable legal environment,
and ensuring the epidemic well-being of the population
of Ukraine.
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ABSTRACT

The aim: The article attempts to analyze what are legal responses to such Covid-19 related challenge like stigmatization.

Materials and methods: Given the specifics of the topic and goals, during the writing of the article were used methods of terminological research of the phenomena“stigma’,
“stigmatization’, comparative method, formal-legal method (in the study of international documents). The following materials were used to reveal the topic: scientific papers
(articles, book chapters, analytical materials, reports, etc.), international legal acts, court decisions (decisions of the European Court of Human Rights, decisions of the US Supreme

Court, decisions of national courts of different countries).

Condlusions: More than a year after the spread start of Covid-19, it has become clear that in addition to the extremely catastrophicimpact on human health and life, the pandemic,
as well as the resulting quarantine restrictions, have profound and sometimes radical social consequences. Stigmatization of based on their infection with Covid-19 (including
possible) has become one of these. The current international human rights framework allows for the assessment of such processes according to its standards. Implications of dignity
and privacy as the highest social values pave the way to finding legal mechanisms to protect people who are carriers of a disease from being stigmatized. This is demonstrated by
the legal justifications developed by the courts — the ECtHR as supranational and national Supreme and federal courts, which have been the subject of analysis within this article.

KEY WORDS: stigmatization, Covid-19, human rights, dignity, right to private life, discrimination

INTRODUCTION

The spread of coronavirus infection around the world has
manifested a number of different types of crises: in the
system of public health management, in the provision of
medical services and treatment of coronavirus infection,
and others. Particular attention should be paid to the crisis
of confidence in societies around the world, which man-
ifested itself in the strengthening of existing stereotypes
and stigmas, the emergence of new forms of stigmatiza-
tion and discrimination in society, the destructive effects
of which have been reported in various sociological and
psychological studies [1].

The connection between infectious diseases and stig-
ma in society is not new. As noted in the literature, the
“biocultural dynamic” of coexistence of humans and
infectious disease agents includes stigma, and “it is well
established that infectious disease triggers stigma and
stigma worsens the disease.” [2]. The history of the HIV
epidemic shows that stigma and discrimination negatively
affected people’s physical and mental health and social
support and led to significant human rights breaches and
abuses. Myths and misconceptions about the spread of
HIV have led to the stigmatization of people living with
HIV in the workplace, in health care, in relationships,
and in many other areas of life.
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Due to differences in risk appraisal, transmission ways,
lethality, the population at risk, “novel epidemics and pan-
demics are inherently plagued by scientific uncertainties
and a rapidly evolving nature” [3]. Respiratory viruses,
namely Covid-19, are more infectious and their spreading
is less controlled. This fact combined with the fear of a
global pandemic, economic breakdowns, and shortages
can cause fear-driven like stigmatization, stereotyping,
discrimination.

THE AIM

The article attempts to analyze what responses jurispru-
dence provides to these challenges, and whether a human
rights-based approach is applicable here. It should be
noted that the topic of stigmatization in the context of
coronavirus infection has received considerable attention
among researchers in various fields. Most of these works
are presented within interdisciplinary articles by lawyers,
physicians, sociologists, psychologists, which conducted
quantitative and qualitative studies of the impact of the
disease on human relationships, as well as behaviour by
government agencies, businesses and other authorized
agents. However, the literature lacks an overview of the
issue of stigmatization from a legal point of view, because
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stigmatization affects human dignity and human rights -
values that are now recognized in civilized legal discourse
as the social value. Therefore, the purpose of this article is
to analyze the legal solutions that can potentially be used
to address the stigma associated with Covid-19.

MATERIALS AND METHODS

Given the specifics of the topic and goals, during the writing
of the article were used methods of terminological research
of the phenomena “stigma’, “stigmatization”, comparative
method, formal-legal method (in the study of international
documents). The following materials were used to reveal
the topic: scientific papers (articles, book chapters, analyt-
ical materials, reports, etc.), international legal acts, court
decisions (decisions of the European Court of Human
Rights, decisions of the US Supreme Court, decisions of
national courts of different countries).

REVIEW AND DISCUSSION

What is stigma?

The term “stigma” belongs to the dictionary of social
psychology, and it means “phenomenon whereby an in-
dividual with an attribute which is deeply discredited by
their society is rejected as a result of the attribute”. This
definition belongs to E. Goffman, an outstanding Amer-
ican sociologist, a social psychologist of the XX century,
who was the first to define ‘stigma, seeing it as a ‘process
by which the reaction of others spoils normal identity”
[4]. After the WWII period, the term started to be used
in connection with mental illness, later — associated with
HIV-positive, Ebola, MERS, SARS, cancer, epilepsy, over-
weight (‘fattism’), becoming ‘health stigma’

Stigma means a situation in which a person who has a
certain trait that differs significantly from the majority is
negatively evaluated, ignored by others, denied commu-
nication, services, goods, and even aggressive behaviour.
Stigma - is the term that marks experiences and feelings
ofa person being stigmatized blame, shame, worthlessness,
loneliness, isolation, social exclusion, and discrimination
in accessing social services and goods. Thus, most often
stigmatization occurs in relation to people with mental
disorders, when they are perceived as incapable and in-
capable of normal routine, which significantly limits their
capabilities, turning the stigma into a vicious circle. [5].

Stigma is operating at individual, interpersonal, and
structural levels. Individual form, or intrapersonal stigma,
means that people are hiding their aspects and features,
because of which they are stigmatized to avoid rejection.

Interpersonal stigma — process between the stigmatized
and the non-stigmatized and includes intentional actions
(discrimination, hate crimes) and unintentional actions.
Structural stigma operates not at the individual and inter-
personal levels, but at the social level within cultural norms
and laws and practices that create an enabling environment
for stigmatization [6]. It should be noted that in terms of
preventing and overcoming stigma, interpersonal stigma

and structural stigma are often mentioned, although a
human rights approach also requires careful analysis of
intrapersonal stigma, as such stigma inevitably leads to
negative consequences for stigmatized and wider in gen-
eral. For example, in the case of Covid-19, some people,
who do not want to be associated (stigmatized) as ill, having
some symptoms, avoid getting tested, wear a face cover-
ing, keep distance, and even receive necessary treatments.

Thus, stigma becomes a ‘barrier to effective prevention and

control mechanisms, affecting ‘not only the stigmatized

group, but also a wide range of people, including patients,
families, friends, and the whole community’[7].

Stigmatization as a psychological phenomenon plays
several roles within the inner human world those, who
stigmatize:

- increase one’s self-esteem by stigmatizing others;

- maintaining a positive social identity, which in turn turns
into the justification of discrimination against a certain
group of people with characteristics;

- legitimization of inequality of the status of this or that
group;

4) fear management, performing a protective function in
connection with the occurrence of severe anxiety [8]. This
feature very clearly reflects the stigma in times of societal
threats such as the spread of infections. Stigmatization
can temporarily bring feelings of security, by distancing
from infected people, and scapegoating can help to feel
that ‘unknown situation’ becomes more ‘recognized and
controllable one’ Obviously, one may say, that avoiding
potentially infected people is not stigmatization, but it is
fair to admit that it is ‘a delicate line separating stigmati-
zation from necessary infection prevention measures’ —
stigmatization has a component of moral judgment about
an individual, a group of people, or a place [9], that makes
stigmatized people feel a wide range of emotions - shame,
hopelessness, mental disorders, all of that is an obstacle to
recovery in case of health-stigma.

Covid-19 related stigmatization

Stigmatization marked the pandemic from the very be-
ginning. The spread of the disease around the world was
the result of the latest manifestations of discrimination and
stigmatization, and hate speech also exacerbated existing
inequalities in society.

Thus, the very beginning of the pandemic was marked
by the hostile, suspicious and outspoken racist attitude
of almost the whole world towards people of Asian ori-
gin, which was connected with the place of origin of the
virus, added new nuances to modern xenophobic and
racist practices. The hashtag “lamnotvirus” has been used
by thousands of users around the world to draw public
attention to xenophobia, which was justified by fear of
infection. With the spread of the virus, people who had
signs of becoming infected with the virus or became ill
began to be stigmatized.

Stigmatization did not escape even the dead from com-
plications, which funeral services, as well as relatives (!),
Refused to hide behind all the traditional (especially where
there are traditions and customs, for example, in India,
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where NGOs have taken the initiative to hold the last rites
for the deceased).

With the advent of the vaccine, a new wave of tension has
emerged in society, between vaccinated people and those
who refuse to be vaccinated [10].

Those who are at the forefront of the war against the pan-
demic, doctors, have been severely stigmatized, which has
exacerbated their already difficult psychological condition.
Doctors, due to the spread of stereotypes and stigma, have
fallen victim to neighbours, landlords, taxi drivers, and
even members of their own families [11].

The stigma caused by the virus has even taken on an
unexpected political context in the world. Thus, in the
United States, face masks have evolved from personal
protective equipment into political symbols, marking the
division between “complacent liberals” (who wear masks)
and “carefree Republicans” (who do not wear masks) [12].

Stigmatization issues from legal perspective

Stigmatization, as can be seen from the examples above,
always affects a person’s dignity when it makes people feel
ashamed, humiliated, isolated. Human dignity is the very
heart of the idea of human rights and means that every
human being has value, despite class, race, gender, religion,
abilities, or any other factor, except being human.

Allinternational human rights instruments recognize the
human person and his dignity as the highest social value.
Universal Declaration on Human Rights in its article 1
provides, that ‘[a]ll human beings are born free and equal
in dignity and rights. They are endowed with reason and
conscience and should act towards one another in a spirit
of brotherhood’ In its Article 22, also provides the right of
everyone to social security. The idea of respect for human
dignity is enshrined in the 1966 International Covenant
on Civil and Political Rights, which imposes a concrete
obligation on states to respect human dignity (Article 7
and others), equality of all people (Articles 20, 24, 26),
even in time of public emergency (Article 4). The further
major UN conventions developed the idea of human dig-
nity as a priority in human rights discourse: Convention of
Rights of Children 1989, Convention of Rights of Migrant
Workers (1990), Convention of Protection against Forced
Disappearance, Convention of the Rights of Disabled Per-
sons (2007), Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment (1985)
and many others.

Regional documents also contain several provisions
relating to equality and human dignity - Title III of the
EU Charter of Fundamental Rights. Human dignity is a
crucial concept for the Council of Europe: though there
is no such a word in the text of the European Convention
of Human Rights, but the references to this idea are made
by the European Court of Human Rights in numerous
cases, concerning the right to life, freedom of tortures and
inhumane treatment, right to freedom and integrity, right
to private life and many others.

None of the above-mentioned documents contains
references to the notion of ‘stigma’. The very first time,
when stigmatization has been given particular attention
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is the Universal Declaration on Bioethics and Human
Rights of UNESCO. Its article 11 proclaims principles of
“non-discrimination and non-stigmatization”, saying that
‘no individual or group should be discriminated against or
stigmatized on any grounds, in violation of human dignity,
human rights, and fundamental freedoms.

The analysis of international documents carried out
above raises a logical question: if stigmatization affects
human dignity, leads to suffering, isolating from public
life, creating barriers to the realization of rights, as well
as directly violating certain rights, can consider the state
responsible for protecting people from stigma? It is clear
that the processes of stigmatization are always associated
with inequality and the division of others into “their” and
“others”

In answering these questions, it is appropriate to look
at what attention has been paid to this issue in judicial
practice. First of all, attention is drawn to the activities of
the US Supreme Court, “stigma” and “stereotype” have long
been part of the equal protection law. In one of the cases
(Wisconsin v. Constantineau), Supreme Court expanded
the notion of “liberty” to include the right to be free of
official stigmatization and found that such stigmatization
requires due process, i.e, all the fair trial procedures. In this
case, the Supreme invalidated a statutory scheme in which
persons could be labeled “excessive drinkers,” without any
opportunity for a hearing and rebuttal, and could then be
barred from places where alcohol was served. The Court,
without discussing the source of the entitlement, noted
that the governmental action impugned the individual’s
reputation, honor, and integrity [13].

Later, the stigma-plus doctrine was elaborated by Su-
preme Court and district courts that means that a plaintiff,
in limited circumstances, can seek relief for government
defamation under federal constitutional law, only if he
demonstrates suffering some loss of property interest like
continued employment in a government job [14].

It is also remarkable that US courts have become one of
the first to give any analysis to vaccination issues. Recent-
ly, federal courts and the United States Court of Appeals
(Seventh Circuit) in case Klaassen v. Trustees of Indiana
University, where students of the University of Indiana
challenged rules, according to which Indiana University
students must be vaccinated against COVID-19 unless
they are exempt for medical or religious reasons, and
exempted students must wear masks and be tested for the
disease twice a week. The Court of Appeals stated that
each university may decide what is necessary to keep other
students safe in a congregate setting, and health exams and
vaccinations against diseases are common requirements of
higher education. More interestingly, that the Court com-
pared requirements on vaccination of the University with
University s instructions ‘about what to read and write’ The
Court justified it by the following considerations:

‘A university will have trouble operating when each
student fears that everyone else may be spreading disease.
Few people want to return to remote education-and we do
not think that the Constitution forces the distance-learn-
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ing approach on a university that believes vaccination (or
masks and frequent testing of the unvaccinated) will make
in-person operations safe enough’

However, the Court said that the University of Indiana
created ample educational opportunities for those who for
different reasons do not want to be vaccinated, but ‘people
who do not want to be vaccinated may go elsewhere’ [15].

Within the case-law of the European court of human
rights ‘stigmatization” has found its place primarily in cases
concerning stereotypes and discrimination on the ground
of race and gender equality. In Kiyutin v. Russia, where
was refused a Russian residence permit solely because he
was HIV-positive. In this case, the Court considered that:

‘HIV infection has been traced back to behaviours such
as same-sex intercourse, drug injection, prostitution or pro-
miscuity that were already stigmatized in many societies,
creating a false nexus between the infection and personal
irresponsibility and reinforcing other forms of stigma and
discrimination, such as racism, homophobia or misogyny’

Finally, the Court defined that:

‘Excluding HIV-positive non-nationals from entry and/
or residence in order to prevent HIV transmission is based
on the assumption that they will engage in specific unsafe
behaviour and that the nation will also fail to protect him-
self or herself. This assumption amounts to a generalisation
which is not founded in fact’[16].

By the way, the later case of .B. v. Greece (2013) was the first
HIV-based employment discrimination. This case concerned
an HIV-positive man, who was fired from his job, because of
calling for his dismissal by a group of L.B’s co-workers, who
had found out about his HIV diagnosis and were afraid of
contagion. ECHR named I.B."s dismissal as such that results
in the stigmatisation and have ‘serious repercussions for his
personality rights, the respect owed to him and, ultimately; his
private life’ Also, the Court added ‘the uncertainty surround-
ing his search for a new job, since the prospect of finding one
could reasonably have appeared remote having regard to his
previous experience. Moreover, the Court noticed that ‘the
fact that the applicant did find a new job after being dismissed
does not suffice to erase the detrimental effect of his dismissal
on his ability to lead a normal personal life’ [17]. This case
raises the issue of the obligation of private entities to respect
human rights, in particular, to refrain from discriminatory
and stigmatizing behaviour.

In Aksu v. Turkey (2012) the Grand Chamber said that
‘any negative stereotyping of a group, when it reaches a
certain level, is capable of impacting on the group’ sense of
identity and the feelings of self-worth and self-confidence
of members of the group. It is in this sense that it can be
seen as affecting the private life of members of the group.
This case concerned the use of derogatory stereotypical
images of Roma in government-sponsored publications
[18]. It is noteworthy that in this case the ECtHR did not
analyze the issue of discriminatory treatment on ethnic
grounds, but noted that stereotypes can lead to a violation
of the right to privacy.

The ‘richest anti-stereotyping reasoning’ [19] is presented
in Konstantin Markin v. Russia (2012). The case concerned

a military serviceman who complained that he was not
able to take extended parental leave, while such leave is
available to servicewomen. The Grand Chamber held that

“Gender stereotypes, such as the perception of women
as primary child-carers and men as primary breadwinners,
cannot, by themselves, be considered to amount to suffi-
cient justification for a difference in treatment, any more
than similar stereotypes based on race, origin, colour or
sexual orientation.” [20].

There are some other interesting judgments delivered by
national Supreme and Federal Courts, in which the latter have
demonstrated that laws and practices that make stigmatiza-
tion legal can be repealed after a judicial review, and victims
of such unfair practices are compensated. First, it is worthy
to notice Namibia’s Supreme Court ruling in Government of
the Republic of Namibia v LM and Others, where the practice
of forcibly sterilizing HIV-positive women without their in-
formed consent was recognized as a violation of their rights,
allowing women who had been subjected to the procedure
to seek redress for physical and psychological damages [21].
Another judgment was delivered by Malawi High Court in
case, concerning a woman with HIV convicted for breast-
feed, despite evidence that women who are on antiretroviral
treatment have a minimal chance of transmitting the disease
to their child. The Court overturned the conviction, demon-
strating the importance of grounding judicial decisions in
scientific evidence and protecting vulnerable groups from
“the unjust consequences of public panic” [22].

Worthy of special attention is the ruling of the Supreme
Court of India, where the pasting of posters outside the
houses of COVID-19 positive patients was under review.
The Court did not analyze whether this all violated the
right to privacy and the right to life with dignity, but the
judges did remark that such a practice was unnecessary,
counter-productive, and would lead to stigmatization of
people and their treatment as ‘untouchables’ [23].

CONCLUSIONS

More than a year after the spread start of Covid-19, it has
become clear that in addition to the extremely catastroph-
ic impact on human health and life, the pandemic, as well
as the resulting quarantine restrictions, have profound
and sometimes radical social consequences. Stigmati-
zation of people based on their infection with Covid-19
(including possible) has become one of these. The current
international human rights framework allows for the
assessment of such processes according to its standards.
Implications of dignity and privacy as the highest social
values pave the way to finding legal mechanisms to protect
people who are carriers of disease from being stigmatized.
This is demonstrated by the legal justifications developed
by the courts — the ECtHR as supranational and national
Supreme and federal courts, which have been the subject
of analysis within this article. The analyzed decisions, in
particular, show the tendency of courts 1) to consider the
issue of stigma within the issues of discrimination, viola-
tion of the right to privacy (ECtHR, US Supreme Court);
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2) not to regard any stigmatization as one that violates
human rights, but one that causes material consequences
(the ‘stigma-plus’ doctrine in the US Supreme Court),
or one that is obviously ill-founded and simultaneously
harming (for example, as in the case of putting posters
at the homes of Covid-19 patients within the Supreme
Court of India); 3) recognize that private actors have an
obligation not to stigmatize and that the state is respon-
sible for this (ECtHR).

The research conducted in this article has raised many
important questions about how to address the challenges
facing the world today, the study of which is limited by
the format and scope of the article. In particular, un-
derstanding the issues of prevention, counteraction to
stigma and compensation requires systematic and careful
consideration in terms of state obligations in this area and
the responsibility of private actors, relations with other
social practices (discrimination, harassment, bullying,
hate speech), etc.
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ABSTRACT

The aim: The purpose of the article is to analyse the state of compliance with human rights during the introduction measures by different countries to combat the rapid spread
of the pandemic of Covid-19.

Materials and methods: This research based on Kazakh, Hungarian, Ukrainian, Georgian, UK, Azerbaijan, German, French, Indian, Chinese, South African, Brazilian scientific
publications. Additionally, were used statistics, expert opinions, doctrinal ideas and reviews. Besides, in the research process to achieve the goal, a complex of general scientific
and special methods of cognition was used, in particular, the comparative legal method, the system and structural method, the method of generalization, the method of
analysis and synthesis.

Conclusions: Response measures taken by countries during the Covid-19 period, which cause changes in the legal regulation of public relations, their validity and focus on
achieving the goal of protection, must be based on democratic principles, human rights restrictions must be appropriate to the threat and must be justified the limits of intervention.

KEY WORDS: (ovid-19 pandemic, human rights, keeping the rights, protection of human rights

INTRODUCTION

Nowadays human and civil rights — are the most valuable
good that a person has. It is the rights and freedoms, invi-
olability of human dignity, equality, free development of
individuals, protection from discrimination and contempt
form the social foundation, which is the basis for building
the humanity.

With the proclamation of Coronavirus-19 (Covid-19)
pandemic by the World Health Organization around the
world, the issue of the compliance with international stan-
dards on human rights has become relevant.

As never before since the Second World War, the
Covid-19 pandemic has revealed the need for strong pro-
tection of human rights, including economic and social
rights. It is precisely the model of society based on human
rights, democracy and the rule of law that is now under
threat — it is the duty of all of us to remain vigilant in the
face of adversity and this disease [1].

THE AIM

The aim of this work is to identify and analyze the state of
compliance with human rights during the introduction
measures by different countries to combat the rapid spread
of the pandemic of Covid-19.
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MATERIALS AND METHODS

This research based on Kazakh, Hungarian, Ukrainian,
Georgian, UK, Azerbaijan, German, French, Indian, Chi-
nese, South African, Brazilian scientific publications. Ad-
ditionally, were used statistics, expert opinions, doctrinal
ideas and reviews. Besides, in the research process to achieve
the goal, a complex of general scientific and special methods
of cognition was used, in particular, the comparative legal
method, the system and structural method, the method of
generalization, the method of analysis and synthesis.

REVIEW AND DISCUSSION

The Covid-19 pandemic has a serious impact on people
around the world. Covid-19, which poses like other infec-
tious diseases an increased risk to the elderly and people
with other health disorders such as cardiovascular disease,
diabetes, chronic respiratory syndrome, hypertension, as
well as for people who are in constant close contact with each
other. Since 31 December 2019 and as of week 2021-36, the
disease claimed more than 4 636 120 lives [2]. Millions of
employees lost their jobs. Many citizens fear for their lives,
health and the health of their families. Therefore, the fight
against the coronavirus pandemic must be conducted in
the compliance with the guaranteed rights of citizens. States
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cannot neglect such rights as privacy, freedom of thought
and speech, freedom of expression and respect for human
dignity. The most vulnerable rights during the pandemic
are the right to health care, social protection, education,
employment and the right to freedom of movement.

In order to prevent the spread of coronavirus Covid-19,
many states have established sequestration on their terri-
tory, prohibiting visits to educational institutions, all mass
events involving a certain number of people, except for
measures necessary to ensure the work of public authorities
and local self-governments.

Citizens of quarantined countries have difficulties of
obtaining medical care and other essential goods and ser-
vices. Tragic news on deaths and exacerbations unrelated
to the Covid-19 has been reported in those countries. In
addition, the greatest interference during sequestration
has the right to respect for private life; the right to liberty
and personal integrity — forcible placement of citizens in
observation; civil rights to freedom of movement, prohi-
bition of religious events, etc.

The evidence for the devastating impact of the pandemic
on mental health is now overwhelming. The reasons for
this are clear: the pandemic caused fear and anxiety for
everyone, and many of us had to face illness, grief over lost
family members, insecurity and loss of income. In addition
to this extraordinary burden placed on our mental health,
we were cut off from our usual support networks, friends
and families, while the pandemic was also disrupting the
delivery of existing mental health services themselves [3].

Most countries around the world have taken a number
of decisions to restrict the operation of checkpoints, can-
celled transportation and introduced new approaches and
sanctions to prosecute individuals for violating quarantine
measures.

The constant response measures taken by the countries
during the Covid-19 period affect the health care, the
economy, rights and freedoms, and cause changes in the
legal regulation of public relations. Obviously, ensuring
special regimes in the state occurs primarily by restricting
basic human rights. Thus, the principle of the rule of law
enshrined in the Articles 8,9, 10 and 11 of the Convention
for the Protection of Human Rights and Fundamental
Freedoms [4], allows, if necessary, the restriction of fun-
damental human rights in a democratic society to protect
the health. Therefore, it is now important to clarify the
grounds and procedure for establishing restrictions on the
rights, their validity and focus on achieving the purpose
of protection.

Restrictions on liberties during pandemics are only
possible temporarily for good reasons. Preservation of
fundamental rights, such as freedom of expression, equal-
ity and religious diversity, is essential, since they are the
foundation, on which the Europe is based. A pandemic
should never be a reason to abolish democratic principles
[5]. Thus, the rights guaranteeing (for instance, the right
not to be discriminated) and principles (for example, trans-
parency and respect for human dignity) will contribute to
an effective response to threats during pandemics.

The Guidance note of the UN Human Rights Monitoring
Mission in Ukraine highlights key principles that need
to be complied with in the design and implementation
of measures to respond to the Covid-19 pandemic. Any
emergency responses to the Covid-19 pandemic must be
proportionate, necessary and non-discriminatory [6].

While typically restriction of movement of free people
would fall under a human rights violation, there is an ex-
ception for threats to a nation that pandemics fall under.
Nonetheless this exception does not cover the human
rights violations in the enforcement of quarantine measures
which have been brought to light around the globe [7].

It should be noted that under the conditions of declaring
the pandemic of Covid-19 both on the territory of a sepa-
rate state and in the world in the whole, there is a violation
of the balance of interests of individuals, state and society.
Moreover, there are contradictions between private inter-
ests (meeting the needs of individual subjects by taking
action to protect their own health) and public interests
(meeting the needs of society in health care through the
formation of appropriate state policy). At the same time,
the public interest becomes dominant, which is a set of
individual (private) interests of persons. Thus, in the case of
the Covid-19 pandemic, the public interest is fundamental
to the choice of areas of regulation and management of
public relations, since it is aimed at protecting public health
in general, rather than the health of individuals. This ratio
of public and private interests in the field of health care
sector determines the peculiarity for constructing mutual
rights and responsibilities of the subjects of these relations.

Most countries around the world are taking steps to
protect and support their population during the Covid-19
pandemic. Some governments provide unemployment
benefits to those who have lost their jobs and incomes
through the Covid-19 [8]. However, there are states that
are almost unresponsive to the current situation or use it
to their benefit. By gaining unlimited power and authority
because of the Covid-19, they negatively affect not only
on the economy, but also on human rights. Thus, the
EU criticized the bill passed in Hungary, which gives the
government extraordinary powers to organize measures
to combat the Covid-19. We talk about the Hungarian
emergency law adopted by the Hungarian Parliament
giving the Prime Minister Viktor Orban new powers to
fight the virus and rule by decree without a set time limit.
The move drew strong criticism from civil rights groups
and international institutions, which warned that it gave
the Hungarian leader unprecedented scope to pursue a
crackdown on critics and dismantle democratic checks
and balances. Members of the European Parliament voiced
fears that the bill spells the end of Hungarian democracy
and called for a European response [9].

European Parliament President David Sassoli said: «All
European Union member states have a duty to uphold and
protect these founding values. For us, parliaments must
remain open and the press must remain free. Nobody
can be allowed to use this pandemic to undermine our
freedoms» [10].
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Covid-19 has been an added punishment for human
rights defenders who are unjustly imprisoned, and is also
used as a pretext for further harassment, prosecution and
even killings [11]. Thus, the authorities in Azerbaijan
have intensified the fight against nonconformity, using
the Covid-19 pandemic as an excuse. Authorities began
harassing activists who criticized the government’s efforts
on combating the pandemic. Human rights activists have
faced threats and harassment since petitioning the gov-
ernment for financial assistance to the Covid-19 victims
or criticizing the government’s response to the pandemic,
by including disobedience to police orders or violations of
quarantine rules [12,13].

We believe that the states should refrain from any means of
intimidation, opposition or other measures against activists,
journalists, NGOs, bloggers or any other human rights defend-
ers seeking to disseminate information about the Covid-19.

Governments of the most Eastern European and Central
Asian countries have enacted a number of laws to combat
the Covid-19, and some have imposed a state of emergency.
Although some measures are justified in the face of a global
threat, but they must be temporary and aimed at ensuring
public health. The response of the governments of Eastern
Europe and Central Asia has ranged from austerity mea-
sures to stop the spread of the virus to a formal denial of the
problem, which has endangered the health of the population.
Strict measures to stop the Covid-19 pandemic have often
resulted in human rights violations, indirect discrimination
against certain groups or individuals who are unable to
follow them. Authorities of Kazakhstan, for example, has
applied sequestration to houses, the residents of which had
the Covid-19, making the closed doors [7]. India has im-
posed a nationwide 21-day blockade for 1.3 billion citizens,
endangering people’s lives because it is not clear how people
are allowed to buy food and other things [14]. A family in
the Eastern province of Jiangsu that had recently returned
from Wuhan was barricaded with metal beams in their own
home, so neighbors had to lower the food from the balcony
with a rope [15]. In Brazil, when Brazil’s far-right president
Jair Bolsonaro claiming that the Covid-19 is just a “little
flu” and refusing to impose stronger measures to fight the
pandemic, some criminal gangs have started imposing their
own “coronavirus curfew” in Rio-de-Janeiro’s favelas [16].

The introduction of such quarantine measures disrupts
the usual social system and endangers not only the well-be-
ing, but also the lives and health of people. However, a
number of states, despite the principles of international
law, seek to compensate for the inability to provide re-
sources for the quarantine regime with an atmosphere of
fear and uncertainty under the threat of large fines and
imprisonment. There are cases of physical violence by the
police. For instance, baton-wielding police in India have
beaten those who flout the curfew-like restrictions or fail
to maintain physical distancing, while others have publicly
shamed violators by forcing them do squats, push-ups,
crawl or roll around on the streets. Police in South Africa
also forced people to roll along the road, kicking others
as they performed squats for extended periods of time.
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After enforcing a 21-day nationwide lockdown on Friday,
officers in Johannesburg were seen indiscriminately using
water cannons on civilians and firing rubber bullets in the
city’s poorest neighborhoods [17].

The most vulnerable are people in poor countries who
earn income through personal manual labor or in the
shadow economy sector. Social backwardness in impov-
erished places deprives people of access to high-paying
jobs, food and water, etc. Therefore, government policies
to restrict movement and the right to work, introduced in
rich countries to combat the Covid-19, may have adverse
consequences for low-income countries, depriving the
population of such countries of livelihoods [18].

Governments must take action as the Covid-19 pandem-
ic develops. At the same time, we must ensure that all those
measures are in line with their human rights obligations.

While emphasizing the importance of human rights
in shaping the response to the pandemic, in its resolu-
tion 44/2, the Human Rights Council underscored the
central role of the State in responding to pandemics and
other health emergencies and reaffirmed that emergency
measures taken by States in response to the COVID-19
pandemic must be in accordance with States’ obligations
under applicable international human rights law [19].

The Human Rights Committee of the United Kingdom,
and the National Coalition Against Domestic Violence of
the United States say that during the lockdown domestic
violence significantly increased, because the home - the
place that should be the safest place during the pandemic
- is often a place where the threat of violence looms. Sta-
tistics from China demonstrate that the number of cases
of domestic violence in February 2020 was three times
more comparing to February 2019.According to various
sources, the number of calls about domestic violence
during the lockdown in countries such as Italy, France,
Germany, and the UK spiked by as much as 30-40 percent.
In Ukraine there has also been a significant increase in
domestic violence - according to the La Strada civil society
organization, in March their hotlines received about 1,600
call about domestic violence. In comparison, the last peak
of calls before the quarantine was during the New Year
festive season, at 1,100 calls. In Ukraine during the first
three month of this year, the National Police recorded
55,325 reports of domestic violence [20].

The Covid-19 pandemic has led to an unprecedented
level of interest in research [21]. The surge in research
activity is due to several reasons. The main of them is the
enormous disruptions of Covid-19 on daily life. Laws and
restrictions have affected the lives of everyone in the world
regardless of age, gender and socioeconomic status [10].
The main task of researchers - the legitimacy of measures
of state influence on man in the period Covid-19 and the
limits of restriction of their rights. The right of the state to
derogate from human rights in a state of emergency and
the conditions of legal deviation in the context of Covid-19
are debatable among scientists. At work A. Lebret it argues
that States must ensure that the general measures they adopt
to face the crisis do not disproportionally harm vulnerable
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people [22]. During the pandemic the issue of the state’s
withdrawal from its obligations, which does not replace the
permissible restrictions of human rights, was considered
by Emilie Hafner-Burton and Gerald L. Neuman [23, 24],
who argued that contradict the notion human right but
may on the contrary contribute to their effective protection.
According to A. Greene work s, the logic of this approach
is as soon as the emergency is over, the deviation will re-
moved and the law will be return to normal [25]. Other
authors consider's that such deviations are not necessary.
According to K. Dzehtsiarou, the convention has a mech-
anism of natural accommodation of emergencies such as
the Covip-19 crisis and states shall act within their margin
of appreciation, which can be broader than usual due to the
magnitude of the crisis. Moreover, when the crisis is over,
the scope of the margin will go back to normal, providing
a ‘natural’ quarantining effect [26].

CONCLUSIONS

The current situation in the world can be used as a pretext
for various kinds of abuses, ranging from domestic violence
to detention or other repressive measures against life, free-
doms and other human rights, the states’ introduction of
rules that allow legitimate restrictions on freedom. At the
same time, fears are growing that some governments may
use the COVID-19 to undermine democratic principles, to
eliminate the nonconformity and to violate the principles of
necessity and proportionality. We believe that states must
abide by their human rights obligations, respect democratic
principles. Achieving a balance between health protection
and restriction of the rights is not an easy task for politi-
cians. States’ response to the COVID-19 pandemic must
be based on evidence, but should not be due to political
pressure. Measures to restrict human rights must be ade-
quate to the threat, and the limits of intervention should
be justified.
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ABSTRACT

The aim: To identify the problems and prospects of introducing mandatory vaccination against COVID-19 in the context of respect for human and civil rights and freedoms
based on generalization and systematization of foreign experience in implementing such measures.

Materials and methods: In the research, we applied a complex of philosophical and ideological approaches, general scientific and special methods of scientific cognition, in
particular civilizational and axiological approaches as well as dialectical, dogmatic, comparative, and statistical methods.

The empirical basis of the study is represented by the statistical data of the healthcare sector of European countries, generalization of the practice of vaccination. In the study,
we use international and European regulatory legal acts and documents in the field of human rights, national legislation of foreign countries.

Condlusions: Vaccination represents an important component of the fundamental right to health. International legal acts on the human rights regulation, in particular the
right to health, do not provide an unambiguous answer to the question of whether vaccination is the right or responsibility of a person, which has resulted in the existence of a
wide range of vaccination policies and models. The existence of a wide range of policies and practices in States Parties to the Convention makes permissible the application of
more imperative approaches to immunization, in particular, in cases where voluntary vaccination is not sufficient to ensure the threshold of herd immunity. In most countries,
vaccination against COVID-19 s carried out voluntarily, whereas the complication of the epidemiological situation has resulted in following the path of introducing mandatory
vaccination in some countries, both with regard to certain population categories (France, Greece, Russia, Ukraine) and the entire population (Tajikistan, Turkmenistan).

KEYWORDS: vaccination, human rights, human obligations, duties of the state, international legal acts

INTRODUCTION

One of the greatest challenges of our time, which has
reached a global scale, is the pandemic of the coronavirus
infection COVID-19. Having originated in the Hubei
Province of China in early January 2020, the epidemic very
quickly spread outside China and penetrated into almost
all countries of the world. On March 11, 2020, taking into
account the pace and scale of the virus spread, the World
Health Organization declared COVID-19 a pandemic.

As of September 30, 2021, over 233 million cases of
COVID-19 had been detected worldwide, with nearly 5
million of them being lethal. The largest number of cases
of virus infection occurred in North and South America
jointly (nearly 90 million cases). High morbidity rates
are also observed on the European subcontinent (over 70
million cases). A more favorable epidemiological situation
has developed in the countries of Southeast Asia (nearly
43 million in total), which can be characterized by a rapid
response to the first outbreaks of infection and the intro-
duction of strict anti-epidemic measures, including state
coercion [1].

The sudden appearance of the Corona Virus can be
considered by some to be a “black swan” event, because
it makes a devastating appearance and influence on all
aspects of globalization and international relations [2, p.
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21]. Today, it is obvious that the pandemic is a global chal-
lenge that almost in no time changed the socio-economic,
political, geopolitical, and humanitarian situation in the
world and caused a systemic crisis in most spheres of public
life, the way out of which can be difficult and protracted.

The major geopolitical turn is being observed in the
economy, which is experiencing the largest collapse since
the Great Depression. The experts and analysts of the In-
ternational M