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3MOBA HA BUMHEHHS IPOTUIIPABHUX JIN SIK IJICTABA
3ACTOCYBAHHA 3AXOAIB KPUMIHAJIBHO-ITPABOBOI'O
XAPAKTEPY 1OAO OPUANYHUX OCIb

Anomauia. Memoro cmammi € 6cmano6ienHs OOYLIbHOCMI 3ACMOC) 8ANHS
3ax00i8 KpUMIHATLHO-NPABOBO20 XAPAKMEPY W000 IOPUOUYHUX OCIO 3a GYUHEHHS.
VHOBHOBANCEHOIO 0CO0010 IO IMeHI ma 8 inmepecax 1pUuoudHoi ocobu 3mMo8u Ha
8UUHEHHS npomunpasHux Oit. Ha euxonanus nocmaegneHux 3a80amb 3po0O.eHO
Maxi OCHOBHI BUCHOBKU. 3M08a € IMAHEHMHOIO 6I1ACMUBICINIO CNIBYYACMI V 3I0YUHI
ma npumamanHa 6cim ¢hopmam cnigyuacmi, wo nepepaxosani y cm. 28 KK
Vrpainu. 'V koowcniti 3 yux gpopm 3moea GiOpizHAEMbCA AKICHOI O03HAKOMW: YUM
Oinbut Hebesneunow € ¢hopma cnigywacmi y 37104UHI, mMuM OLIbUW CKIAOHONO
NOBUHHA OYMU 3M08a MIXC CHIBYYACHUKAMU. 3M08A NPUMAMAHHA K OIS
cnigyyacmi «0coo1u8020» pody, mak i 01a cnigyuacmi 3 po3nooiiom ponetl, Koau
0151 KPUMIHAIbHO-NPABo8oi Keanighixayii Oill oci6 nompioHO 6usHauamu poib
KOJMCHO20 CNIBYYACHUKA ) 8UUHEHOM) OIAHHI. 3a 3M08Y YNOBHOBANCEHUX OCIO, SKI
BUUHAIOMb 3NI0YUHU BI0 IMeHi ma (abo) 6 inmepecax WPUOUYHOI 0CcOOU, WOOO
IOPUOUYHUX OCIO 3aCMOCO8YIOMbCS 3AX00U KPUMIHAILHO-NPABOBO20 XAPAKMepYy,
BUNAOKY, SAKWO KBANIQIKYIOUOK O03HAKOW 3104uHie, Hazeanux y cm. 96-3 KK
Vkpainu, € guunenns ix 3a nonepeonsboro 3M08010 epynoro ocib abo opeaHiz08aHo0
epynoro. OKpim mo2o, 3aCmMOCY8aHHA MAKUX 3AX00i8 MOJNCIUGE ) BUNAOKY
nepeobauents KpUMIHAILHOI B8I0ON0BIOANIbHOCMI CMBOPeHHsT mMa  OisIbHICMb
opeamizosanux gopm cnigyuacmi. 3anponoHO8aAHO POUUPUMU NEPELIK 3N0UUHIE
n. 4 u. 1 cm. 96-3 KK Vrpainu winsixom 6xaziexu Ha 3104uHu, nepeddoaveni y 4. 5
cm. 143 (yuacme y mpancHayionanbHux opeanizayiax, uwjo 30itiCHIOIOMb He3AKOHHY
MOp2i6N0 AHAMOMIYHUMU Mamepianamu noouHu), cmammsax 255 (cmeopeHus
310YUHHOI opeaHizayii, 257 (banoumusm). Buseneno npocanumy y npagosomy
pecynroeanHti y uacmuni giocymuocmi y Hopmax po3oiny XIV-1 3aeanvnoi wacmunu
KK Vkpainu exazisku na me, wjo ynosHosascena ocoba moxce 84UHUMU 3N0YUH
8i0 iMeHi ma 8 iHmepecax MPUOUUHOI 0codu camocmitHo abo y cnigyuacmi.
3anponono8ano winaxu Ha il yCYHeHHsL.

KuirouoBi cjioBa: 3MoBa Ha BUMHEHHS MPOTUIPABHUX JiM; CHIBYy4YacTh Y
3JI0YMHI, 3aXO0JUd KPUMIHAJIBHO-IPABOBOTO  XapakTepy; IOpUIWYHA 0co0a;
yIIOBHOBaXKeHa 0co0a.
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CONSPIRACY TO COMMIT UNLAWEFUL ACTS AS A GROUND
APPLICATION OF MEASURES OF CRIMINAL LAW FOR LEGAL
PERSONS

Abstract. The purpose of the article is to establish the appropriateness of the
criminal-law measures against legal entities for the commission by an authorized
person on the behalf and in the interests of a legal entity of a conspiracy to commit
unlawful actions. To accomplish the tasks, the following main conclusions were
made. Conspiracy is an inherent property of complicity in a crime and is inherent in
all forms of complicity listed in Article 28 of the Criminal Code of Ukraine. In each
of these forms the conspiracy is characterized by a qualitative sign: the more
dangerous is the form of complicity in the crime, the more complex the conspiracy
between the accomplices should be. The conspiracy is inherent both for the
complicity of the "special” kind, and for participation with the distribution of roles,
when for the criminal-legal qualification of actions of persons it is necessary to
determine the role of each accomplice in the committed act. By conspiracy of
authorized persons who commit crimes on behalf and (or) in the interests of a legal
entity, legal persons are subject to criminal-law measures, if the qualifying element
of the crimes referred to in Article 96-3 of the Criminal Code of Ukraine is the
commission of them for by prior conspiracy by a group of people or an organized
group. In addition, the use of such measures is possible in the event of criminal
prosecution of the creation and operation of organized forms of complicity. It is
proposed to expand the list of crimes in paragraph 4 of paragraph 1 of Article 96-3
of the Criminal Code of Ukraine by indicating the crimes envisaged in paragraph 5
of Article 143 (participation in transnational organizations engaged in the illicit
trade in human anatomical materials), in articles 255 (creation of a criminal
organization), 257 (banditry). The gap in the legal regulation was revealed in the
part of absence in the norms of section XIV-1 of the General part of the Criminal
Code of Ukraine indications that an authorized person may commit a crime on
behalf of and in the interests of a legal entity independently or in complicity.
Proposed ways to eliminate it.

Key words: conspiracy to commit illegal actions; complicity in a crime;
measures of a criminal law nature; legal entity; Agent.
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IlocranoBka mnpo6jeMu. OHUM 13 OCHOBOIIOJOXKHHUX IPUHIIMIIIB
KPUMIHAJILHOTO TIpaBa YKpaiHW € MPUHIWN 1HAUBIAYaJbHOI BIIMOBIJAIBHOCTI
ocoOu, sKkuii miepeadavae, 30KpemMa, MOKIIUBICTh MPUTSATHEHHS 0 KPUMIHAIBHOT
BIJIMOBIIAJTLHOCTI JiKIe (13MYIHOT 0COOH, sTKa BUMHMIIA 37I04rH. Y KpuminaisHOMY
koznekci Ykpainu (KK Ykpainu), He nopyuryroun Bkazanui npuniun, y 2013 por,
3 MeTorw BHKOHaHHs Ilmany nii momo miGepanizarii €BponelicbkuMm Coro3oM
BI30BOIO pEXUMY sl YKpaiHu, Oylo 3ampoBaKEHO HOPMH, IO BXOASTH B
IHCTUTYT 3aCTOCYBAHHS 3aXOJ/iB KPHUMIHAJIBHO-IIPABOBOTO XapakTepy II0JI0
ropunuuHux oci0 [1]. Sk BOauaeTbes 3 aHami3y nonoxkeHb cT. 96-3 KK Vkpainu,
MaTepialbHOIO MiJCTABOI0 3aCTOCYBaHHS TaKUX 3aXOJiB € 3MOBa Ha BUYMHEHHS
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OPOTUNPABHUX 1M K CAaMOCTIMHHUN CKIaj] 31M04uHy. OKpIM TOTO, Psii 3J0YHHIB,
10 MICTATBCS Y TIepeIiKy BKa3aHOI CTaTTl MOJISITAIOTh Y CTBOPEHHS Ta JiSIIbHOCTI
OpraHi30BaHOi TpyInu a00 3JI0YMHHOI opraHizarlii abo iX KBaai(iKyOu0w 03HAKOIO
HA3BaHO BYMHEHHS 3JIOYMHY 3a TMONEPEAHhOI0 3MOBOIO Tpymnow ocid abo
OpraHi3oBaHoOIO Tpynow. B oOuMaBOX BUIagKkax BapTO BECTH MOBY MpPO 3MOBY Ha
BUMHEHHS BIJMOBIIHUX 3J04MHIB. BojHouac, sk BOadaeThbcs, KPUMIHAJIBHO-
MPaBOB1 HOPMHU Y IIilf YaCTHHI HE OXOIUTIOIOTH BCIX BHUIIAJIKIB 3MOBH Ha BUMHCHHS
MIPOTUTIPABHUX i}, 1[0 BUMArae KOpUTyBaHHS KPUMIHAJILHOTO 3aKOHY YKpaiHu Ta
noTpedye 101aTKOBOTO HAYKOBOTO JIOCIIIKECHHS.

IlocranoBka 3aBaanHsi. OCHOBHOIO .Memoro 1€ CTaTTI € BCTAHOBJICHHS
JOLTBHOCTI 3aCTOCYBAaHHS 3aXOIB KPUMIHAJIBHO-TIPABOBOTO XapakKTepy 00
IOPUIMYHKUX 0C10 32 BUMHEHHS! YIIOBHOBAXXEHOIO 0CO0O0IO BIJl IMEHI Ta B IHTEpECax
IOPUAUIHOI 0COOM 3MOBM Ha BYMHEHHS TMPOTHNPABHUX Ail. sl mOCSATHEHHS
MOCTABJICHOI MeTU BOA4yaeThCs 3a HEOOXIJHE BHUPIMICHHS TaKUX 3d680aHb:
1) BUSIBUTH OCHOBHI BJIACTUBOCTI 3MOBM Ha BUMHEHHS MPOTUIPABHUX iil; 2)
OXapakTepU3yBaTH MaTeplajbHy IIJCTaBy 3aCTOCYBaHHS 3aXOJIB KpPUMIHAJIbHO-
MIPaBOBOT0 XapakTepy IIOAO0 IOPUIUYHUX OCI0 y YacCTHHI 3MOBH HAa BUMHEHHS
MPOTUIIPABHUX JiSIHb YITOBHOBaKEHUX OCIO, sIKI BUMHSIOTH 3JI0YMHU BiJ IMEHI Ta
(a60) B iHTEpecax IOPUIUYHOI 0COOH; 3) 3ampoIOHYBAaTHU IUISIXH BIOCKOHAJICHHS
KPUMIHAJILHOTO 3aKOHOJIAaBCTBAa YKPAiHU Y 111 YaCTHHI.

AHaJi3 OCTaHHIX J0cJailzKeHb Ta myOaikanii. [IpobGiema 3acTocyBaHHS
3aXO0J1IB KPUMIHAJIBHO-IIPABOBOIO XapaKTepy IIOJ0 IOPUIUYHUX OCIO Ie He Oyna
IPEIMETOM CaMOCTIMHOTO HAyKOBOTO BHBUYEHHS. Y HayKOBUX NyOmikamisx ii
TopKanucs Taki gocmiaHuku, sk 3. A. 3arunedr Ta O. 3. I'magyn. Bognouac
BIIMOBIAHA TIpoOJieMa mepedyBae Ha CTUKY JTOCIIIKEHHS 3aCTOCYBaHHS 3aXOJ1B
KPUMIHAJILHO-TIPABOBOTO XapaKTepy IOJA0 IOPUAUYHHX OCI0 Ta CIiBy4YacTi y
3II0YMHI, SIKI PO3MNIANATUCA y HAYKOBUX TMpalsigx TaKUuX HAyKOBIIIB, SK
I1. I1. Aunpymiko, O. A. ApytioHos, @. I'. bBypuak, B. K. I'pumyk, O. O. lynopos,
I'. II. XXaposcrka, K.II. 3amos, I.O.3inuenko, O. O. Ksama, M. I. KoBanbos,
C. 4. JIuxosa, B. O. HaBpoupkuii, I'. B. Hopunibkuii, M. I. ITanoB, O. @. [Taceka,
A. A. ITliontkoBerkuit,  1O. A. [lonomapenko, O.B.VYc, C. O. XapuToHOB,
C. . amuenxko, I'. 3. Apemro, H. M. SApmum, A. M. Smenko Ta iHmi. Takum
YUHOM, TMpoOJjeMa 3acTOCYBaHHS 3aXOJIB KPHUMIHAJILHO-TIPABOBOTO XapakKTEPy
10/I0 IOPUAUYHUX OCI0 3a BUMHEHHS ii YIIOBHOBa)X€HOI 0COOOI0 BiJ IMEHI Ta B
iHTEepecax MOPUANYHOI OCOOM 3MOBH HA BYHMHCHHS MPOTHIPABHHUX i, €
aKTyaJIbHOIO Ta HOBOIO.

Buxnan ocHoBHoOro marepiany. CydacHi HayKOBII 3€01IbIIOTO BU3HAIOTh
3MOBY Ha BYMHEHHS 3JI0YMHY IMAHEHTHOKO BJIACTHUBICTIO CIiByYacTi [2, c. &; 3,
c. 117]. Hanpuknan, O.O. Kpamia BUXOAuWTh 3 TOro, o 3roja (3MoBa) Ha
BUYMHEHHS  KOHKPETHOTO  3JIOYMHY  XapaKTepU3y€  CHUIBHICTD  YMHCIY
criBy4acHUKIB. Lls1 mOCTiTHUIIST HATOJIONTy€e «HA BaXKJIMBOCTI KaTEropii 3MOBH IS
pO3yMiHHS cmiBydacTi. Y 0OaraThoxX KpaiHax Ied TepMiH (200 X «KpuUMiIHAJIbHA
3MOBa») BHUKOPUCTOBYETHCSI 3aKOHOIABIIEM 3aMICTh TOHSTTS «CIIBYYacTby,
Hanpuknana, y CIIIA, Aurmii» [3, c. 117, 118]. 1. A. KonitoBa BBaxkae, Mo «3MoBa €
JUTsI CTIBYYacTi BIAMPABHOIO O3HAKOIO, TOOTO TaKOIO, 3a HAIBHOCTI SIKOT 3JI0YWH
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HaOyBa€ O3HAK CIIBYYacTi, a OTXe, € il 000B’SI3KOBOI0 O3HAKOIO. 3a BiJACYTHOCTI
3MOBM Ha BYMHEHHS 3JI0YMHY VY CIIBY4YacTI Ma€ MiClle JIMIIE€ OJHOCTOPOHHIN
Cy0’€KTUBHUHN 3B’S30K, 110 BUKJIOYAE CIIBYYaCTh. 3a 3arajibHUM IIPABUIIOM,
HAsIBHICTh TMOMEPEAHbOI 3MOBH MK CIIBYYaCHUKAMM O3HA4ya€ JTOCSTHEHHS HUMHU
3MOBM Ha BYMHEHHS 3JIOYMHY Y CIIBY4YacTi JI0 WOro moyaTky, TOOTO 10 cTaiil
3amMaxy Ha WOro BUMHEHHA. TOMY JOCATHEHHS 3MOBH 3 0CO00I0, sIKa BXKE BUMHSIE
3JI0YMH, TOOTO B IepeOiry HOoro BUMHEHHsI, O3HAYae, 110 3MOBa MK ITMMU 0cOOaMu
€ Bce-Taku 000B’SI3KOBOIO, X0Ua 1 HEe € TonepeHboo» [4, ¢. 114]. 3 BUCIOBICHOIO
TOUYKOIO 30py BapTO MOTOJUTHCS. 3MOBA, SIK 3a3HAYAJIOCSd BHILE, € IMAHEHTHOIO
BJIACTHBICTIO CIIBYYAcTi y 3JI0YHHI, SIKa J03BOJISIE€ BIAMEKYBATH 3MOBY BiJ 1HIIMX
37I0YMHHUX CTaHiB. Hampukiaza, Big THX, IO XapakTEpU3YIOTbCS OJHOCTOPOHHIM
Ccy0’€KTUBHHUM 3B’S13KOM MK 0c00aMH, BiJl 3aKJIMKIB JO BUMHEHHS IPOTUIIPABHUX
N, B1JI TaK 3BaHOTO HEOOEPEKHOTO chiB3anoissHag. Hanpuknan, 3MoBa BiACYTHS
y BHUMNAJKy BYMHEHHS OCO0OI0 MyOJIYHUX 3aKIWKIB JI0 HACUJIBHUIIBKOI 3MIHU YU
NOBAJIEHHS KOHCTUTYILIMHOrO daxy abo 10 3axOIUICHHS JIep>KaBHOI BIAJH,
OCKITBKM (PaKTUYHO OJHA 0co0a MPOroJIONIye, 3aKIMKA€E IHITY OCO0Yy BUMHUTH
BIJIMOBIJIHI MPOTHUIPABHI Jii, BOHU HaIepea He JTOMOBISIOTHCS PO 1ie. 3MOBa Ha
BUYMHEHHS 3JIOYMHY, Ha Hally JAyMKY, CBIIYUTh TIPO CHOPSIMOBAHICTH il
CIIBYYaCHUKIB, PO YMUCHUI XapakTep iX AIsUIbHOCTI. Takuii BACHOBOK BUILJIUBAE,
30KpeMa, i 31 3HaUEHHS CJI0Ba «3MOBa» B YKpaiHChbKiN MOBI. Tak, CJI0OBO «3roBip»,
sSKe 3a3BUYail BUKOPHUCTOBYETHCS SIK CHHOHIM JO 3MOBH O3HAUa€ TAEMHY YTOY,
3MOBY 3 METOIO CIIIJIBHOTO 3/11IIICHEHHS IEBHOTO HaMIpY, a CJIOBO «3MOBa» - TAEMHY
yroay IJisl JOCSTHEHHS sIKOi-HeOyIb METH; B3aEMHY JIOMOBIICHICTh KIJIBKOX YU
Oaratbox oci0 mpo cmoinbHl Al [5, c. 449, 467]. Sk BOavaeTbcs 3 1HUX
3araJlbHOBXMBAHUX 3HAYEHb CIIIB «3TOBIP» Ta «3MOBA», BOHU XapaKTEPU3YIOTh Y
KPUMIHAJILHOMY  TpaBl  YMUCHUW  XapakTep  JISJIBHOCTI  KIIBKOX  OCIO
(cmiByYacHMKIB), OCKUIBKM 3TOBIp Ta 3MOBa CIPSIMOBaHI JI0 JOCSTHEHHS
BIIMOBIAHOT METH, a TNPEAMETOM 3MOBHU € CITJIbHI Jii CHIBYYacCHUKIB, IO
npUTaMaHHO yMUCTY. ToMy MIATPUMYEMO TIIXiA y Teopli KpUMIHAIBHOTO MPaBa,
BIJITOBIJTHO JI0 SIKOTO 3MOBa XapakTepHa OyIb-sKii (opmi CriBydacTi, IMAaHEHTHO
npUTaMaHHa /I Hei Ta BKIIIOYAEThCA Y Cy0’€KTUBHY O3HAKY CITIBYYacCTl y 3JI0YHHI.

3MoBa, Ha Hally JIyMKy, BJacTUBa BciM (opmam cCHiBy4acTi, IO
nepepaxoBani y cT. 28 KK Vkpainu: rpymi ocib, rpymi oci6 3a momnepeaHboro
3MOBOIO, OpraHi30BaHiil Ipymi Ta 3J0YMHHIA opraHizamii. ¥ KOXHIA 3 HUX (opM
3MOBa BIAPI3HAETHCSA SIKICHOIO O3HAKOIO, SIKa 3aJIEKUTh BIJ Takoi (HOpMH: UMM
OinbIn HeOe3neyHow € ¢opma CHiBydacTi, TUM OUIbIN AudEpeHIiiioBaHOI Ta
JIeTalbHOI0 Mae OyTH cama 3MoBa. Tak, TOHATTS «30PTaHi30BaHICTh» IJIA
OpraHi30BaHMX T'PYII 1 3TOYMHHUX OpraHi3alii, 10 BUKOPUCTOBYETHCSA Y YACTUHAX
3 ta 4 cr. 28 KK Ykpainu HakTH4HO 1 € 3MOBOIO CITIBYYaCHUKIB, OJIHAK «BHUIIOTO
TaTyHKY», HDK Yy BHIAJKy HasSBHOCTI HEOpraHizoBaHux (opm cmiBy4acti y
s3nounHi. Tak, Ha mymky H. €. [lomoBuy, momepeaHsi 30praHi3oBaHICTh € OUIBII
3MICTOBHOIO TMOPIBHSIHO 3 TOTIEPETHHOI0 3MOBOIO, BIIMIHHICTh MK HUMH TIOJISITAE
y 3wmicTi monepenuboi 3moBu [6, c. 230]. 3okpema, O. O. Kpama BBaxkae, 1o
IUTAHYBaHHS, PO3MOIIN POJeH, AMCUHUIUIIHA, TMPUKPUTTS CBOET MISAIBHOCTI BCIMa
HEOOX1IHMMH  3aco0aMU  BHCTYNAalOTh O3HAKaMHU  30pTaHi30BaHOCTI,  SKI
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dbopmyroThCcsi a00 3 METOI0 HEOJHOPA30BOTO BUMHEHHS 3JI0YMHIB, 200 B MpoIieci
TaKoi JISUTBHOCTI Ta 3 METOIO ii yCHIIIHOTO MpoaoBxkeHHs [7, ¢. 341-342]. Takum
YUHOM, 3MOBa IIPpUTaMaHHa Oy/b-sAKiil (GopMi CIIBydYacTi y 3JI0YMHI Ta 3aJEKHUTh
Bi 1ux (opM: yuM OuIbII HEOE3NMEUYHOW € ¢opma CIIBYYacTi y 3JI0YHHI, TUM
O1TBIN CKIATHOIO Ma€ OyTH 3MOBa MIXK CITIBy4YaCHHUKaMH.

Takox BaXJIMBO 3BEpHYTHM yBary Ha Te, II0 3MOBa MNpUTaMaHHA K JJIs
CITIBYYacTi «OCOOJMBOTO» POy, TaK 1 CIIBYYacTi 3 PO3IOIIIOM pojied, KOJIU s
KPUMiHAIBHO-TPAaBOBOI KBami(ikaliii a1 0cid moTpiOHO BU3HAYATH POJIb KOKHOTO
CHIByYaCHMKAa y BUMHEHOMY JisHHI. Hampuknaa, sKIIO y BHMAIKy HasBHOCTI
rpyn# ocid Ta rpymu oci6 3a MonepeIHbO0 3MOBOIO OKPIM CITIBBUKOHABIIIB, K1 €
Oe3nocepeHIMA YYaCHUKaMH BIJNOBIAHOT TPYNH, 3J0YMH BYHHSIOTH CIIJIBHO 3
HUMH CHIBYYAaCHHUKH, SIKI BUKOHYIOTH 1HII (YHKIIi (opraHizaropa, miaoyproBayda
ab0 1MocoOHMKA), TO HAasABHICTh 3MOBHM CIiJI KOHCTATyBaTh HE JIMIIE IS
CIIBBUKOHABIIIB, YYACHUKIB IpyInu 0ci0 abo rpymnu ocid 3a monepe 00 3MOBOIO,
a ¥ IS 1HIIMX CHIBYYaCHHUKIB.

B onniit 31 crateit KK Vkpainu nepenbauena taka camocTiiiHa dopma
CyCHUIbHO HEOE3MEYHOro MisiHHS, SK 3MOBa HAa BUMHEHHS NPOTUIIPABHUX IiH.
Wnerwes mpo cr. 109 uporo Kozmekcy, B skiii mepen6aueHo TaKy aabTepPHATHBHY
dbopmy mdisiHHS, SK 3MOBa MPO BUYMHEHHS HACWJIBHMUIIBKOT 3MIHM YW TMOBAJICHHS
KOHCTUTYLIHHOrO Jaay abo 3axoIUIEHHS Jep)kaBHOI Biaau. Sk BUIUIMBae 3
Nepeiky 3J0YMHIB, IO € MaTepladbHOI0 MIJCTABOI0 3aCTOCYBaHHS 3aXO1B
KPUMIHAJIBHO-IIPABOBOTO  XapaKTepy ILI0J0 IOPUJIWYHUX OCiO, BUYMHEHHS
YIOBHOBAXKEHOIO 0CO00I0 370uMHYy, nependadeHoro y ct. 109 KK VYkpainu, Bin
IMEHI Ta B IHTE€peCcax IPUANYHOI 0COOH € MIJACTABOIO 3aCTOCYBAHHA TAKUX 3aXO/IIB
(m. 4 4. 1 ct. 96-3 KK Ykpainu). Po3aMipkoBytoun J1aji npo 3aCTOCyBaHHS 3aXO/lIB
KPUMIHAJIBHO-TIPABOBOTO XapakTepy IIOAO0 IOPUAUYHOI OCOOM 3a BUMHEHHS i
YIOBHOB)XXEHOI 0C000I0 BiJl iMEHHI Ta (a00) B IHTEpecax HOPHUAUYHOI O0COOH
3MI0YMHY y 3MOBi1 3 IHINUMH OCO0aMH, BapTO 3BEPHYTH YyBary Ha Te, IO
3aCTOCYBAHHS LIUX 3aXO0JlIB MOXXJIMBE M y TOMY BMIIAJIKy, KOJHU 3a 3JI0YMHH, IIO0
MicTaTbes y mepeniky (ctT. 96-3 KK Vkpainm), nudepeniiiioBana KpuMmiHadbHa
BIJIMOBIJIATIGHICT,  3aJIEKHO  Big  ¢GopMu  crmiBydacti abo  BCTaHOBJICHA
BIIMOBIAANBHICTh 3a CTBOPEHHS Ta MiSJBHICTH 3JIOYMHHHUX OpraHizamii abo
OpraHi30BaHMX TPYII.

Sk BOauaerbcs 3 aHamizy cT. 96-3 KK VYkpainu, 3a 3MOBY 10 BUMHEHHS
IPOTUINIPABHUX i MIOAO IOPUIUYHOI OCOOM MOXKYTh 3aCTOCOBYBATHUCS 3aXOJU
KPUMiHATBHO-TIPABOBOTO XapaKTepy Y HACTYITHUX BHUITAIKAX:

1) BumHeHHs ii YNOBHOBaXXEHOIO O0CO0OI0 BIJ IMEHI Ta B 1HTEpecax
IOpUJIMYHOI  0COOM TaKuX 3JI0YMHIB. Jeramizaimis (BIIMHUBAHHS) JOXOJIIB,
oJiepKaHUX 3JIOUYMHHUM IIJISIXOM, BUMHEHE 3a MONEePEAHbOI0 3MOBOIO TPYIOI0 OC10
abo opranizoBaHOw0 rpymnot (yactuHu 2, 3 cr. 209), BUKOpPUCTaHHS KOIITIB,
3100yTUX BiJl HE3aKOHHOTO 00ITY HAPKOTHUYHUX 3aCO0iB, ICUXOTPOITHUX PEUOBHH,
iX aHaJIOTIB, MPEKYPCOPIB, OTPYHHUX YU CHIIBHOJIIOUUX PEUOBUH a00 OTPYWHHX
YU CUJIBHOMIIOYMX JIIKAPCHKUX 3aco0iB, BYMHEHE 3a TMOMEPEIHBOI0 3MOBOIO
rpymnoto ocito (4. 2 cr. 306), akTHBHUN MIAKYN CIYy>KO0BOI 0COOM FOPUAMYHOT
0Cco0M MPHUBATHOT'O MpaBa HE3aJEKHO BiJ OpraHizauiiHO-IpaBoBoi Gpopmu, ocoodu,
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sKa HaJae MyOsiyHl MOCIYTH, CIy>KOOBOi 0COOM MyOJIIYHOTO MpaBa, BUNHEHUH 3a
MONepeHLOI0 3MOBOIO I'PYIIOK0 0ci0 ab0 opraHi3zoBaHOW Tpymnoro (4. 2 cT. 368-3,
4. 2 cT. 368-4, yactunu 3, 4 cT. 369);

2) He3abe3neueHHs BUKOHAHHS TOKJIAJEHUX Ha ii YIMOBHOBaXEHY 0CO0Y
3aKOHOM a00 YCTaHOBYMMH JOKYMEHTaMHU IOPUAMYHOI 0COOM OOOB’S3KIB I0J0
BXKUTTS 3aXO/11B 13 3aM00IiraHHs KOPYIIILii, [0 MPHU3BEJIO A0 BUMHEHHS OYIb-SIKOTO
13 3JI04YHHIB, 1110 HABOAWJINCS BUIIIE;

3) BuMHEHHS ii YIMOBHOBaXEHOI OCOOOI0 BiJ iMEHI IOPUAUYHOI OcoOu
TEPOPUCTUYHOTO aKTy 3a TOIMEPEAHbOI0 3MOBOIO Tpymoio ocid (4. 2 cr. 258),
BTATHEHHS y BUYMHEHHS TEPOPUCTUYHOTO aKTy, BUYMHEHOTO 3a TIOTEPEIHBOIO
3MOBOIO Tpymnoro oci® (4. 2 cr. 258-1), CTBOpEHHS TEPOPUCTHYHOI TPYNH YU
TEPOPUCTUYHOI opraHizamii (ct. 258-3), COpUsSHHS BUMHEHHIO TEPOPHUCTUYHOIO
aKTy, BUYMHEHOI'O 3a MOMEpPEJHBOI0 3MOBOI TIpynorw ocid (4. 2 cr. 258-4),
(dbiHaHCYBaHHS TEPOPU3MY, BUNHEHOTO 3a MOMEPETHHOI0 3MOBOIO IPYIIOI0 0Ci0 a0
OpraHi30BaHOIO Ipymoro (yacTuHu 2, 3 ct1. 258-5);

4) BuMHEHHS 1ii YNMOBHOBA)XXEHOIO OCOOOI0 BiJi IMEHI Ta B I1HTEpecax
IOPUIUYHOI 0COOM 3MOBM Ha BYMHEHHS HACWJIBHMIIBKOT 3MIHM YM TOBaJCHHS
KOHCTUTYIIIHHOTO JIaay a00 3aXOIUICHHS JEp)KAaBHOI By, IMyOJIYHHUX 3aKJIUKIB
JI0 HACWJIBHUIIBKOI 3MIHM YW TOBAJEHHA KOHCTUTYIIfHOrO mnaxy abo 1o
3aXOIUICHHS JIEp’KABHOI BIaJM, a TaKOX PO3MOBCIOJUKEHHS MaTepiamiB 13
3aKJIMKaMU J10 BUMHEHHS TaKUX J1d, BUMHEH] OpraHi30BaHOIO TPYMNOIO (YacThHHU 1,
3 cr. 109), nocsranHs Ha TEPUTOPiaIbHY LUIICHICTh 1 HEIOTOPKAHHICTh YKpaiHW,
BUMHEHE 3a TMOIMEPEIHbOI0 3MOBOIO TIpynow ocid (4. 2 cr. 110), He3akoHHE
1o30aBJICHHSI BOJII a00 BUKpPAJEHHS JIIOJIMHU, BUMHEHE 3a MONEPEIHHOI0 3MOBOIO
rpynow ocid abo opraHizoBaHOIO Tpymnoro (dactuHu 2, 3 cT. 146), 3aXOIJIeHHS
3apy4YHHKIB, BANHEHE OPraHi30BaHOIO rpymnoo (4. 2 cT. 147), nopyiieHHs NOpsSaKy
dbiHaHCyBaHHS TOJITMYHOI TMapTii, mMepeaBUOOpHOI  aritamii, aritamii 3
BCEYKPAiHCHKOTO a00 MiICIeBOTO pedepeHayMy, BUMHEHE 3a MOINepeaHbOI0
3MOBOIO TpyI1oro ocid (4. 4 ct. 159-1), miakyn BuOOpIs, ydacHUKA peepeHaymy,
BUMHEHE 3a MOMNEPEIHbOI0 3MOBOIO Tpymu ocid (4.4 cr. 160), cTBOpeHHS HE
nepeadayeHuX 3aKOHOM BO€HI30BaHMX a0o0 30poiHuX (opmyBanb (c1. 260),
BUKPAJICHHS, TTPUBJIACHEHHS, BUMaraHHsi BOTHEMAJIbHO1 30poi, 00MOBUX MPUITACIB,
BUOYXOBUX PEYOBMH YW PaJI0AKTUBHUX MaTepiaiiB ab0 3aBOJIOMIHHS HUMU
HUIAXOM IIaxpaicTBa a00 3JI0BKMBAHHSIM CIIY’KOOBUM CTaHOBMILEM, BUMHEHI 3a
MonepeHLOI0 3MOBOKO TPYIOI0 0Cci0 ab0 OpraHi3oBaHOIO Tpyror (4acTuHu 2, 3
CT. 262).

Bxazanuii BuIie nepeik 3JI04MHIB, SK1 € MiJICTaBOI0 3aCTOCYBAHHS 3aXO7IiB
KPUMIHAJIBHO-TIPABOBOTO  XapakTepy WIOJA0 HOPUIUYHUX OCI0 3a BYMHEHHS Ii
YIOBHOBa)XXEHOIO 0CO0O0I0 BiJ iMEeHI Ta (a00) B iIHTEepecax PUINYHOI 0COOU 3MOBHU
HA BUMHEHHS TPOTUIIPABHUX MHisTHb, MOXKHA BIOCKOHAMWTH. Ha Hamry nymKy, y
bOMY IMEpENIKy JOLUIbHO Oyno © BKa3aTH Ha 3JI0YMHH, SKi MOJSTaloTh Yy
JUSTTFHOCTI OpraHi30BaHMX TPYI Ta 3JIOYMHHUX OpTaHi3alliid, Mo nependadeHo sk
03HAaKa OCHOBHOIO CKJIa[y 3/IOYMHY. MJeThcs Npo CTBOPEHHS 3JIOYHHHOL
opranizamii (ct.255), Oangutu3sm (ct. 257), y4acTb y TpaHCHAIlOHAJIbHHUX
Oprasizaiisix, fki 3A1ICHIOIOTh HE3aKOHHY TOPTIBJII0 aHATOMIYHHUMH MaTepialiaMu
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mroausau (4. 5 cr. 143). Take 1ONOBHEHHS, HAa HAILY JYMKY, € BaXJIUBUM, OCKUIIbKU
JUSTIBHICTh BKA3aHUX BHJIIB 3JIOUMHHUX CHUIBHOT XapaKTEPU3YEThCS MiTBUILIEHUM
CTyIE€HEeM CYCHIJIbHOI HeOE3IeKH, a B caMOMYy MepeniKy 37104uHIB y ¢T. 96-3 KK
Ykpainu MICTATBCS 3JI0YMHH, IO TMepeadadaroTh BIAMOBIIAIBHICTD 31 IISUIBHICTD
IHIIIMX BUJIIB OPraHi30BaHUX TPYII Ta 3JIOYMHHUX OpTraHi3allii.

XapakTepuszyloud 3MOBY Ha BUYMHEHHS MPOTHIPABHUX i SK MiJCTaBY
3aCTOCYBaHHS 3axXOJlIB KPUMIHAJIbHO-IIPABOBOTO XapaKTepy W00 IOPUIUYHHX
oci0 3BepHEMO yBary 1ie i Ha TakoMmy. Ha nHamy gymky, unaanii KK Ykpainun mae
NpOTajIiHy y YacTHHI PETyJIOBaHHS CIHIByYacTi y 3J04YdHI (a OT)KE€ 3MOBHM Ha
BYMHEHHS MIPOTUTIPABHUX Jii) YIOBHOBOXEHUX OCI0, SIKi BUMHSIOTH 3JI0YMHH, IO
MicTaThes y ¢T. 96-3 KK Ykpainn. Tak, B a63. 2 4. 1 c1. 65 3akony Ykpaiau «IIpo
3ano0iraHHs KOpyHilii» rnepeadadyeHo HACTYIHE MOJIO0KEHHS: «y pa3l BUNHEHHS BiJl
IMEHI Ta B IHTEpecax IOPUJINYHOI OCOOM ii YMOBHOBaXXEHOI OCOOOI0 3J0YMHY
camocmiuno abo y cnigyuacmi [eudineno Hamu — A. P.] 10 0OpUAMYHOT 0COOU Y
Bumnajkax, BuzHaueHux KK VYkpainu, 3acTOCOBYIOTHCS 3aXO0au KpUMIHAJIBHO-
paBOBOro xapaktepy» [8]. BiamoBiiHI TOJOXEHHS MICTHIMCS 1 B IHIIUX
HOPMATHUBHO-TIPABOBUX aKTIB, 110 ¥ Tak He HAOyIM cTarycy 3akony. Tak, y cr. 2
3akony VYkpainu «[Ipo BIANOBIJANBHICTh HOPUAMYHUX OCIO 32 BYMHEHHS
KOPYIIIMHUX MpaBOMOPYIIEHbY Mepeadadanocs HaCTyMHE: opuInyHa ocoda Hece
BIJIMOBIAQIBHICTh, BCTAHOBJICHY IIUM 3aKOHOM, 3a BUMHEHHS Bija ii iMeHI1 Ta B i
1HTepecax KEPIBHUKOM TaKOi IOPUIUYHOI 0COOM, ii 3aCHOBHUKOM, YYACHUKOM YU
1HILIOIO YIMOBHOBA)XXEHOIO 0OCO00I0 CaMOCTIMHO a00 y cCHiBydacTi Oylb-sSKOTO 13
37104MHIB, mnependaveHux cr. 209, yvactuHoro 1 abo 2 crareit 235-4, 235-5,
crartamu 258-5, 364, 365, 368, 369 1 376 KK Vkpainu [9]. Lleli 3akon HaOpaB
YUHHOCTI, ajie He OyB yBeaeHuit y aito [10].

B okpemMux MIDKHapOJHUX KOHBEHIIISIX MICTATBCA TIOJIOKEHHS, SKi
CTOCYIOTBhCSI TOTO, IIO Y HAIIOHAJILHOMY 3aKOHOJABCTBI JOLUIBLHO TepeadadyaTu
BIJIMOBIJIAJIGHICT IOPUAMYHUX OCIO0 y BHMAAKY, SKIIO YINOBHOBa)XKEHAa o0Oco0a
BUCTYIIA€ HE BUKOHABIIEM, a IHIIKUM CIIBy4YaCHUKOM 37ounHy. Hampukinan, 3rigHo
3 4. 3 cr. 18 KpumiHambHOi KOHBEHIII mpo OOpOTHEOYy 3 KOPYIIIIED
BIIMOBIAANBHICTh FOPUINYHOT OCOOM 3a MyHKTamMM | Ta 2 HE BHUKIIOYATUME
KPUMIHAJILHOTO TIepeciiayBaHHs (I3UYHUX OCi0, SKI BUMHSIOTH KpPUMiHAJIBHI
3II0YHMHM, 3Trajianl y 1. 1, miadyprorTs 10 HUX abo OepyTh y HuUX y4acTh [11]. Ha
IyMKy 3. A.3aruHen, «... 3aMOBYYBAaHHS 3aKOHOJABLEM BAXKIMBOI IPABOBOI
1H(popMarlii (JATEHTHICTh TEKCTY KPUMIHAJIBHOTO 3aKOHY YKpaiHu) HajexaThb 10
HEJI0JIIKIB HOPMOTBOPYOI TEXHIKH (DOPMYIIOBAHHS 1HCTUTYTY 3aCTOCYBAHHS LO0
IOPUIUYHUX 0C10 3aX0/11B KPUMIHAIBHO-IIPABOBOT'O XapaKTepy, OCKIIBKH 1€ MOXKE
COPUYMHUTH HEOJHAKOBY IHTEpIpPETAIlil0 MaTepiajbHOl MIACTaBU JJs  iX
3actocyBaHHs (cT. 96-3 KK Vkpainn)» [12, c. 64]. Lla mociigHuis mpomnoHye
TaKW NUISIX BHUPIMIEHHS BIAMOBITHOI mpobiieMu: BKazaTh abo y 4. 1 cr. 96-3
KK Vkpainu, B sKiii y 3araJbHOMY BUIJSAlI (HOPMYIIOIOTBCS — M1JICTABU
3aCTOCYBaHHS 3axOJliB KPUMIHAIBLHO-TIPABOBOTO XapaKTepy MO0 FOPUIUIHHIX
oci6, a6o y mpumitii 1 1miei crarTi, B SKIA MICTUTHCA ACPIHIIIA TOHITTS
«YTIOBHOBaXX€HA 0c00a» Ha Te, M0 YIMOBHOBaXX€HA 0C00a MOXKE BUMHUTH 3JIOUYHH
caMOCTiitHO uM y criBydacti [12, c. 64]. [ToroguMocs 3 BKa3aHUM BHUIIE MTiIX0I0M
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Ta MPOMOHYEMO 00paTH MEePUIN HUIAX: MOMICTUTH BIAMNOBIIHY BKa3iBKY y 4. 1 CT.
96-3 KK Vxkpainu, npu GhopMysIroBaHHI KOXKHOI IIJICTaBU 3aCTOCYBaHHS 3aXOJIiB
KPUMIHAJILHO-TIPABOBOTO XapaKTepy 00 IopuanyHux ocid. Hampukiaza, moyaTok
m. 1 4. 1 ct. 96-3 KK Ykpainu npornonyeMo chopmyitoBaTu Tak: «1) BUMHEHHS ii
YIOBHOB)XXEHOIO 0COOOIO0 BiJ IMEHI Ta B 1IHTEepecax HPUINIHOI 0COOM CaMOCTIMHO
a00 y cmiBy4acTi Oy/b-sKOTr0 13 3JIOYMHIB, IlepeadadeHnux y cTaTTsax...». lle, Ha
Hally JYMKY, YCyHE MpOTajJMHHU MPaBOBOTO PEryJIlOBaHHS y cdepl 3acCTOCYBaHHS
3aX0/11B KPUMIHAJILHO-IIPABOBOI'0 XapaKTepy MO0 IOPUIHIHUX OCi0.

BucHoBKH. 3 BUKJIaIEHOTO BHILE MOKHA 3pOOUTH HACTYIHI BUCHOBKH:

1) 3M0oBa € iIMaHEHTHOIO BJIACTHBICTIO CITIBYYacCTi y 3JIOUHHI, SKa JO3BOJISIE
BIIME)XXYBaTH 3MOBY BiJl 1HIIMX 3JIOYMHHHUX CTaHIB. 3MOBa NpHUTaMaHHA BCIM
dopmam cmiByyacTi, mo nepepaxosani y cr. 28 KK VYkpainu: rpyni ociO, rpymi
0ci0 3a momnepeIHhOI 3MOBOIO, OPraHi30BaHIN TPyIll Ta 3JIOYMHHIN opraxizamii. Y
KOXKHIM 3 1uX (opM 3MOBa BIJIPI3HSAETHCS SKICHOIO O3HAKOI: YHM OLIBII
HeOe3MeyHOI0 € (popMa CITIBYYACT] y 3JI0YMH1, TUM OUIBII CKIIQAHOIO TOBUHHA OyTH
3MOBa MK CIIBy4YaCHUKaMHU;

2) 3MOBa MpUTaMaHHA SIK JUJISl CIIBYYacTi «OCOOJIMBOTO» pOAY, Tak 1 IS
CIIBYYaCTl 3 PO3MOJALIOM POJEH, KOJU Il KPUMIHAIBLHO-TIPABOBOI KBasi(ikarii
T 0ci6 MOTpiOHO BU3HAYATH POJIb KOKHOTO CIIBYYaCHUKA Y BUMHEHOMY JIiSTHHI;

3) 32 3MOBY YIIOBHOBaXXEHUX OC10, 5IKI BUMHSAIOTH 3JIOYMHU BiJl IMEHI Ta (a00)
B IHTEpecax IOPUANYHOI 0COOH, MIOJ0 IOPUIAWYHUX 0CI0 3aCTOCOBYIOTHCS 3aXOAU
KPUMIHAJIBHO-TIPABOBOTO XapPAKTEPy, Y BUMAAKY, SIKIIO KBAII(PIKYIOUOI O3HAKOIO
3JI0YMHIB, Ha3BaHUX y cT. 96-3 KK Vkpainu, € BUMHEHHs iX 3a MONEpeIHBOIO
3MOBOIO TPymHoro 0cid abo opraHi3zoBaHOW Tpynow. OKpiM TOro, 3aCTOCYBaHHS
TaKMX  3aXOJIB MOXJMBE Yy BHUIAAKy InependadyeHHs  KpUMiHAJIbHOI
BIJIMOBIJAILHOCTI CTBOPEHHS Ta JIISUILHICTh OPTaHi30BaHUX (OPM CHIBYYACTI;

4) 3amporoHOBAaHO PO3IIUPUTH TEPENiK 3JI0YMHIB y 1. 4 4. 1 c1. 96-3
KK Vkpainu Ha BUMHEHHS NUIIXOM BKa31BKM Ha 3JIOYMHH, MepeadadeHi y 4. 5 CT.
143 (y4yacTh y TpaHCHAI[IOHAJBLHUX OpraHizallisx, Mo 3JIHCHIOIOTh HE3aKOHHY
TOPTIBIII0 AaHATOMIYHMMH MaTepiajiaMH JIOAWHHU), Y CTarTax 255 (CTBOpEHHS
3JI0YMHHOI OpraHizaiiii), 257 (6anauTu3m);

5) BUSIBJIICHO MPOTAJIMHY Y MPAaBOBOMY PETYJIIOBaHHI Y YaCTHHI BiJICYTHOCTI
y "HopMax posnury XIV-1 3aramsroi wactuau KK VYkpainu BkasiBku Ha Te, 110
YIOBHOBa)XeHa 0c00a MOK€ BUMHHUTH 3JI0YMH BiJl IMEHI Ta B IHTEpecax IOPUANYHOL
ocobu camocTiiiHO abo y cmiBy4acTi. [ ii yCyHEHHS 3alpONOHOBAHO 3MIHUTH
(GOopMyIIOBaHHS TMOYATKy PEYEHHS KOXKHOTO 3 IMYHKTIB 4YacTMHM 1 cT. 96-3
KK Vkpainu. Hampukman, nm. 1 4. 1 i€l cTrarTi BUKIACTH y TakKik peakilii:
«BUMHEHHS 1i YIOBHOBa)XEHOIO OCO0OI0 BIJl IMEHI Ta B iHTEpecax HOPHUIAWYHOL
oco0u camocTiiiHO abo y cmiBy4acTi OyAb-SKOro 13 3JIOYMHIB, MepeadadeHux
CTaTTSMHU. ..».

Jlireparypa:
1. ITpo BHECEHHS 3MiH J0 ACSKUX 3aKOHOJABYMX aKTiB YKpaiHM II0JI0 BUKOHAHHS
[Tnany miit momo midepamizaiii €BponeiicbkuM COI030M BI30BOTO PEKUMY IS
VYKpaiHu CTOCOBHO BIANOBIAIBHOCTI IOPUAUYHUX OCiO: 3akoH YKpaiHu BiX
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