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Summary
The scientific article explores the issues of determining the most important types of forensic ex-
pertise to be assigned in the investigation of crimes related to illegal use of budget funds in the field of
health care. Regulatory acts and opinions of leading scientists on the subject were analyzed.
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Muxona Kpukanoebkmii. 3AXOU  KPUMIHAJIBHO-IIPABOBOI'O XAPAKTEPY
OO0 IOPUIUYHUX OCIb: IIICTABU TA YMOBH 3ACTOCYBAHHSI. BuszHaueno mijcrasu ta
YMOBH 3aCTOCYBAHHsI 3aXO[(iB KPUMIHAJILHOIO XapaKTepy CTOCOBHO IOPHAMYHHX OCIO, a TAaKOXK MEpeIyMOBH,
MIZICTaBU Ta TMOPSIOK 3aCTOCYBAHHS 3aXOAIB MO0 MOAAIBIIONO KPUMIHAJIBHOTO IMPOBA/DKEHHS CTOCOBHO
fopuanyHUX 0ci6. IIpoBeneHo O3HAOMIICHHS 31 3MICTOM OKpeMuX mojoxkeHb posainy XIV-I 3aranbHoi
yacTUHM KpHMiHAIBbHOrO Koziekcy YKpaiHM OO 3aCTOCYBAaHHS HPUMYCOBHX 3aXOAIB KPUMiHAJIBHOIO
XapakTepy CTOCOBHO IopuaANYHHX ocib (turpad, koHbickaris MaiiHa Ta JIiKBigaLLis).

PO3rIsiHYTO aKTyasibHi B IIbOMY KOHTEKCTI IIMTAHHS Ta 3pOOJIEHO HACTYIHI BUCHOBKH: 1) 3axoau
KPUMIHAJILHOTO XapaKTepy CTOCOBHO IOPHIMYHMX OCI0 PO3IIIANAIOTHCS CYKYIHO: a) NPUMYCOBI 3aX011
KPUMIHAJIHOTO XapakTepy CTOCOBHO fopuauyHux oci® (mrpad, koHdickamis MaifHa, JikBigamis);
6) 3axo/u, 3aCHOBaHi Ha HEOOTPYHTOBAHOCTI 3AIHCHEHHS MOAANBIINX KPUMIHATBHHUX TPOBADKEHB LI0JI0
IOpUANYHOT 0coOM (3BIIBHEHHSI IOPUANMYHOI OCOOM BiJ 3aCTOCYBaHHS 3aXOMIB KPHMIHAIBHOIO
XapakTepy); 2) 3acTOCyBaHHS NPUMYCOBHX 3aXO[iB KPHMIHAIBHOTO XapakTepy IO BiJHOIICHHIO 0
FOPUIIMYHOI 0COOM MOXKJIMBO HE TUIHKU 3a HAsBHOCTI ITi/ICTaB, BCTAHOBJICHHUX CYIOM 3aCTOCYBAHHS TaKHX
3axXO0JiB, ane 1 3a BIACYTHOCTI OOCTAaBHH, IO NEPEIIKO/PKAIOTh IIPUIHHATTIO PIlIEHHS PO 3aCTOCYBAHHS
TaKUX 3aXO0JIiB IO FOPHIMYHOT 0COOH, a TAKOXK IMiJCTABH 3BUILHCHHS IOPUAMIHOT OCOOH BiJ 3aCTOCYBaHHS
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NPUMYCOBHUX 3aX0/(iB KPUMIHAIBHOTO XapakTepy; 3) MpUUMHHO-(PaKTOPHUI KOMILIEKC peajizawii 3axoay,
0 TIPYHTYETbCS HAa HEOOIPYHTOBAHOCTI IOAAJIBLIOrO KPUMIHAIBHOTO IIPOBAKEHHS CTOCOBHO
IOpUIMYHOT 0COOM, € CYKYIHICTIO IEePeIyMOB Ta IIiJICTaB, 3MICTOM SIKMX € MO€JHAHHSA NMEeBHOI moxii Ta
BIATIOBIAHOT MTOBEAIHKK 0COOH Pa30M i3 KOHCTATAL€I0 IeBHOT 00CTaBUHU.

Knrouosi cnoea: 1mpuouuna ocoba, nepedymosa, niocmasqa, Ymo6d, 3ACMOCY8AHHA, 3AX00U
KPUMIHATILHO-NPABOBO20 XAPAKMED).

Problem statement. Part 2 of the Article 4 of the Criminal Code of Ukraine (hereinaf-
ter referred to as the Criminal Code of Ukraine) declares that crime and punishment, as well as
other criminal consequences of the act are determined by the law on criminal liability of
Ukraine. Such criminal consequences of an act are the forcible consequences or those ones
based on the unreasonableness of further criminal proceedings, measures of criminal nature in
relation to legal entities.

In the Criminal Code of Ukraine, these other consequences are regulated in section
XIV-I "Measures of Criminal Law on Legal Entities". The content of such forcible measures
(fine, confiscation of property and liquidation) implies certain restrictions on the property or
organizational legal nature. Measures, provided in Article 96-5 of the Criminal Code of
Ukraine, are unreasonable to carry out further criminal proceedings against a legal entity due
to the inability to sufficiently execute a preventive influence on a legal entity as a subject of
criminal legal relations due to the expiration of limitation periods. The practical implementa-
tion of these measures of criminal nature in relation to legal entities establishes preconditions,
grounds and conditions determined by law. There is no consensus in the doctrine of criminal
law regarding the cause-and-effect implementation of measures of criminal and law nature. In
this connection it would be desirable to draw the scientists' attention to the discussion regard-
ing the definition of the preconditions, grounds and application of both compulsory conditions
and those ones based on the unreasonableness of carrying out further criminal proceedings,
measures of criminal nature in relation to legal entities.

Analysis of publications that started solving this problem. Investigations of
measures of criminal nature in relation to legal entities have been in the sphere of attention of
Grishchuk, Paseki, Panchenko, Provotorov. Some of the components were considered in the
broader context of the study of the institute of criminal and law measures in the papers by
Zaginy, Kozachenko, Mitrofanov, Knizhenko, Orlovskaya, Khavroniuk, Yashchenko and many
other scientists. While giving due value to the scientific researches of the mentioned authors, it
should be noted that many issues of the aforementioned problems remain to be solved and the
solutions of some of them are not indisputable. Exactly such issues include the question of es-
tablishing the preconditions, grounds and application of both forcible conditions and those ones
based on the unreasonableness of carrying out further criminal proceedings, measures of crimi-
nal nature in relation to legal entities.

The article’s objective is to determine the application of prerequisites, grounds and con-
ditions of both forcible and non-forcible measures, as well as those based on the unreasonable-
ness of criminal proceedings and legal measures against legal entities.

Basic content. Familiarity with the content of certain provisions of section XIV-1 of the
General part of the Criminal Code of Ukraine gives grounds to argue that the application of
compulsory measures of criminal nature in relation to legal entities (fine, confiscation of prop-
erty and liquidation) requires the legal enforcer to state the fact:

1) committing any of the crimes provided in Articles 109, 110, 113, 146, 147, Part 2-4,
159-1, 160, 209, 260, 262, 306, Part 1 and 2 , 368-3, Part 1 and 2 , 368-4, 369, 369-2, 436, 437,
438, 442, 444, 447 of the Criminal Code of Ukraine by an authorized person on behalf of and
in the interest of a legal entity

2) committing any of the crimes provided for in Articles 258-258-5 of the Criminal
Code of Ukraine by an authorized person on behalf of the legal person;

3) failure to fulfill the obligations imposed on an authorized person by the law or the
constituent documents of the legal entity to take measures to prevent corruption which led to
commiting any of the crimes provided in Articles 209 and 306, Part 1 and 2. 368-3, Part 1 and
2,368-4, 369 and 369-2 of the Criminal Code of Ukraine.

Ponomarenko notes that the basis of application of these other measures of criminal na-
ture for legal entities is related to certain behavior of individuals, since the legal entity is not
recognized as the subject of a crime, that is, the subject capable of independently committing a
criminal wrongful prohibition (crime) [1, p. 478]. In view of this, some scientists state that
while committing a crime on behalf and in the interest of a legal entity, an authorized person
may act even in joint paticipation with other criminal subjects (for example, an authorized per-
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son involved in providing the unlawful benefit to a mediator), but in this case the authorized
person must be his executor (coexecutor) [3, p. 298].

Therefore, criminal legal measures can be applied to a legal entity only in the presence of
a certain (specifically defined by law) composition of the crime in the actions of an authorized
individual. In this regard, the statement is worth supporting that the subject as per legal entity
being proved in criminal proceedings has a specific legal nature in comparison with other types
of subjects identified at the theoretical level. On the one hand, it is derivative, since the circum-
stances that make up its content begin to be established only in the presence of signs of a certain
criminal offense in the actions of the authorized person of the legal entity, and their further proof
automatically loses its meaning in case criminal proceedings against it are closed. On the other
hand, the existence of grounds for criminal prosecution of an authorized person of a legal entity
for crimes under Article 96-3 of the Criminal Code of Ukraine, is a prerequisite for proving addi-
tional, in comparison with Article 91 of the Criminal Procedure Code of Ukraine, to determine
the type and size of a criminal-and-law measure applicable to a legal entity [4, p. 64, 112-112].

In the legal literature it is stated that the grounds to use the measures of criminal nature
to a legal entity, provided in section XIV-I of the General part of the Criminal Code of
Ukraine , are characterized by two aspects:

1) substantive and procedural. The substantive legal aspect is reflected in the provisions of
Article 96-3 of the Criminal Code of Ukraine. The procedural aspect lies in the fact that the proce-
dural basis for the application of crimina and law measures against legal entities is the conviction of
a court against an authorized person who has committed a crime on behalf and in the interests of a
legal entity [5, p. 8] Sometimes in the legal literature it is even stated that the procedural legal basis
to use measures of a criminal nature to a legal entity is the entry into force of a guilty verdict of a
court by which an authorized person is convicted for committing a crime on behalf (or on behalf
and in the interests) of a legal entity Criminal Code of Crime [1, p. 480]. We cannot agree with this
understanding of the procedural component of the application of criminal-law measures against a
legal entity, since the procedural basis of such measures is not the conviction of a court against an
authorized person of a legal entity, but the recognition of such an authorized person guilty of a crime
and the commission of a crime (or) in the interest of the legal person. The verdict of the court is the
procedural document in which the fact at the same time states that an authorized person commits a
certain statutory crime and, as a consequence, the decision to apply a certain compulsory measure of
criminal nature to such a legal entity . In this regard, it is hardly possible to agree that criminal law
measures may be applied to a legal person after the entry into force of a conviction by a court of
law, by which his authorized person is convicted of committing on behalf of and / or in the interests
of a legal person. persons identified in the Criminal Code, because such a conclusion follows from
the above doctrinal position. Hence the conviction of the court is not a procedural basis for the ap-
plication of measures of a criminal nature in relation to a legal entity, but a procedural document in
which they find their external manifestation of specific compulsory measures of a criminal nature in
relation to a legal entity to be enforced in the event of such a sentence being enforced. together with
the execution of punitive and other non-punitive measures of a criminal nature against an authorized
natural person. By the way, the order of execution of judicially ordered criminal actions against
legal entities is in the initial stages of scientific investigation and will surely be the subject of our
further investigations.

But is it sufficient for a forcible measure to be imposed on a legal entity to establish
solely the fact of the commission of an authorized person on behalf of and / or in the interests
of a legal entity of a particular (specifically defined by law) crime? It seems that it is not. The
fact is that, in the presence of the above grounds, compulsory measures of a criminal nature in
relation to a legal entity may be applied to such a person only in the absence of circumstances
that preclude the decision to apply such measures to the legal person, as well as grounds for the
release of the legal person from enforcing the criminal measures [6, p. 246]. This point of view
is supported by other researchers. The latter ones note that in the criminal proceedings the
proof of commiting the crimes by an authorized individual provided in Article 96-3 of the
Criminal Code of Ukraine, is not the sole (exclusive) prerequisite (basis) for bringing a legal
entity to justice within the framework of the criminal law [4, p. 65].

It should be noted that circumstances which exclude the possibility of deciding on the
application of some of the compulsory measures of criminal nature in relation to the legal enti-
ty, have already been the subject of scientific research of domestic scientists. Such circum-
stances constitute the facts provided in the Criminal Code of Ukraine, in the presence of which
it is impossible or prohibited to apply measures of a criminal nature in the form of a fine or
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liquidation (together with confiscation of property) in the case of commiting certain crimes by
certain authorized persons. For example, according to Part 1 of Article 96-4 of the Criminal
Code of Ukraine to legal entities belonging to the public sphere, such basic measure of criminal
nature as a fine may not be applied in the case of commiting any crime provided by points 1
and 2 of part one of Article 96-3 of the Criminal Code Of Ukraine [8, p. 231-232].

As for such a condition for the application of compulsory measures of a criminal nature
in relation to a legal entity as no grounds for exempting a legal person from applying the forci-
ble measures of a criminal nature, it should be mentioned the following.

Exemption of a legal entity from applying of criminal — and-law measures in connection
with the expiration of the limitation period (Articles 96-5 of the Criminal Code of Ukraine) can
be evaluated only positively. Legislative regulation of the limitation period, which is associated
with the impossibility of applying to the legal person compulsory measures of a criminal na-
ture, due to the fact that eventually the commission of a socially dangerous act by an author-
ized person becomes non-essential. Moreover, long after the crime has been committed, it is
difficult, if it is at all possible, to ensure the comprehensiveness and completeness of the inves-
tigation, since the evidence may be lost, the facts and circumstances surrounding the crime may
be forgotten by witnesses [2, p. 344-345]. Finally, in the light of these circumstances, further
pretrial investigation is simply inappropriate.

It should be noted that the practical implementation of the exemption of a legal entity
from applying criminal and law measures against the legal entity in connection with the expira-
tion of the limitation period (Articles 96-5 of the Criminal Code of Ukraine) requires the court
to establish the prerequisites and grounds. Obviously, their absence is not a barrier to using the
forciblemeasures against a legal entity. On the other hand, with their presence — the activity of
the law enforcer, aimed at implementing the prescriptions provided by Article 96-6 — 96-9 of
the Criminal Code of Ukraine, loses its meaning.

It should be noted that in the legal literature there is no consensus on the understanding
of the cause and factor of exempting a legal entity from using of compulsory measures of crim-
inal law nature. Thus, Mitrofanov notes that the substantive legal basis for the application of
this type of release is a significant reduction of the public danger of the crime committed in
connection with the expiration of a long time and the loss of public danger by a person who has
prolonged law-abiding behavior after committing a crime [2, p. 345].

According to Yashchenko, the implementation of this measure of criminal influence is
possible if there are, in the aggregate, prerequisites, grounds and conditions. The prerequisite for
the release of a legal person from applying measures of criminal nature includes the substantive
and procedural aspect. In the material aspect, such a prerequisite is the fact of the commission of
a crime specified in Article 96-3 of the Criminal Code of Ukraine. In the procedural aspect a pre-
requisite is the solving of criminal proceedings against an authorized person by releasing from
criminal responsibility under Article 49 of the Criminal Code of Ukraine or by releasing from
punishment in connection with the expiration of limitation period under Part 5 of Article 74 of
the Criminal Code of Ukraine, if the authorized person objected to releasing from criminal liabil-
ity under Article 49 of the Criminal Code of Ukraine (Part 3 of Article 285 of the Criminal Pro-
cedure Code of Ukraine) and the guilt was nevertheless proved in full in the general procedure of
criminal proceedings. The material basis for exempting a legal entity from the applying the
measures of criminal nature is the expiration of statutory limitation periods. The conditions are
the failure of the authorized person to re-commit any of the crimes specified in Article 96-3 of the
Criminal Code of Ukraine, as well as the absence of the fact of the concealment of the authorized
person from the pre-trial investigation officials and the court together with the fact of lack of in-
formation about the location of the authorized person [7, p. 301-308].

In our opinion, the cause and factor of the implementation of this other measure of criminal
nature is a set of legal preconditions and established grounds. Such a prerequisite is, first of all, the
proof of the commission by the authorized person in the interests and (or) on behalf of any of the
crimes defined in Article 96-3 of the Criminal Code of Ukraine in the court . In this case there is a
certain transformation of the grounds for applying measures of criminal nature to the legal entities
into the prerequisite for exempting from applying such measures.

In addition, according Mitrofanov, the limitation period, provided in Article 96-5 of the
Criminal Code of Ukraine, coincide with the terms of limitation of execution of the indict-
ment against the authorized individual (Article 80 of the Criminal Code of Ukraine) and terms
of bringing them to criminal responsibility (Article 49 of the Criminal Code of Ukraine) [2,
with. 344], we are also inclined to support Yashchenko, quoted above, that the prerequisite of
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this type of release is also the procedural aspect defined by him.

As for the actual ground for the release of a legal entity, both private and public, from ap-
plying of the foregoing compulsory measures of a criminal nature, we are inclined to believe that
such a basis is a combination of a certain event and the relevant behavior of a person together
with the statement of a particular circumstance. Such a definite event is the end of the terms de-
fined in Part 1 of Article 96-3 of the Criminal Code of Ukraine. Their action commences from
the day of committing any crime referred to Article 96-3 of this Code by the authorized person
and ends with the verdict coming into the force. There are the following terms:

1) three years in the case of a petty crime ;

2) five years in the case of a misdemenour;

3) ten years in the case of a serious crime;

4) fifteen years in the case of a felony .

The second component of the grounds for exempting a legal entity from applying the
measures of a criminal nature is the following type of post-criminal behavior of the authorized
person, together with the statement of the available individual circumstance:

1) failure to conceal the authorized person who committed any crime specified in Arti-
cle 96-3 of this Code on the purpose of evading criminal liability and the availability of infor-
mation on the location of such authorized person;

2) not recommitting any crime from the list specified in Article 96-3 of the Criminal
Code of Ukraine.

Conclusions. The foregoing allows us to draw the following conclusions:

1) measures of criminal nature in relation to legal entities are considered in the aggre-
gate: a) forcible measures of criminal nature in relation to legal entities (fine, confiscation of
property, liquidation); b) measures based on the unreasonableness of carrying out further crim-
inal proceedings against a legal entity (exemption of a legal entity from the application of
measures of a criminal nature);

2) applying the forcible measures of a criminal nature in relation to a legal entity is pos-
sible not only in the presence of the grounds established by the court apply such measures, but
also in the absence of circumstances precluding the decision to apply such measures to the le-
gal entity, as well as the grounds for releasing a legal entity from applying the compulsory
measures of criminal nature;

3) the cause and factor complex of the implementation of the measure based on the un-
reasonableness of further criminal proceedings against the legal entity (Articles 96-5 of the
Criminal Code of Ukraine) is a set of prerequisites (statement of the fact of the commission of
a crime determined by law, as well as releasing an authorized person from criminal liability or
punishing in connection with the expiration of the limitation period) and the grounds, the con-
tent of which is a combination of a certain event and the appropriate behavior of a person to-
gether with the statement of a particular circumstance.
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Summary
In accordance with the analysis of the legal provisions of the section XIV-1 of the Criminal Code of
Ukraine, as well as doctrinal definitions about content, grounds and conditions of application of measures of
criminal nature in relation to legal entities, the preconditions, grounds and application of both forcible and
unreasonable measures for further criminal proceedings against legal entities are defined.
Keywords: legal entity, prerequisite, basis, condition, application, measures of criminal law nature.
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CRIMINAL PROVISION OF AN EXAMINATION DURING
THE INVESTIGATION OF CITIZEN'S LUGGAGE THEFT
COMMITED AT THE AIRPORT

Anacracin =~ Cenbko. KPUMIHAJIICTUYHE 3ABE3IIEYEHHSI TIPOBEJIEHHS
orJisiay mia 4YAC PO3CIIAYBAHHS KPAJI’KOK BAT'AKY I'POMA/ISIH, YYUHEHUX B
AEPOIIOPTY. HaykoBa cTaTTsi MPUCBSYCHA BHCBITICHHIO ASSKHX ACMEKTiB MPOOJIEMHUX NMUTaHb PO3-
CITIilyBaHHsI KPaaiKOK Oaraky rpoMajsiH, YYMHEHHX B aepomopTy. BHOKpeMIICHO HayKOBi MiIXOIH 0
BU3HAYEHHS IOHATTS Ta CTPYKTYPU KPUMIHAIICTUYHOT XapaKTePHUCTUKH KPUMIHAIBHOTO TIPABOIIOPYLICH-
Hs1. HarosonreHo Ha 3Ha4eHHi 1aHOT HAYKOBOI Kareropii. Po3risaaioTses 0co0IMBOCTI KpUMiHAIICTUYHO-
ro 3a0e3MeueHHs MPOBEACHHS OTIIIAY VIS OLIBII IMIBHUIKOTO PO3CIIAYBAHHS JOCHIIKYBaHOI KaTeropii
KPUMiHAJIBHHAX MPABONOPYLICHb. ABTOp 3a3Hayae, IO OIVIA € OHIEI0 3 HAaHOLIBLI PO3MOBCIOKCHHX
ctirarx (po3IIyKOBHX) [iH IPH PO3CIiyBaHHI KpamiXoK Oaraxy macaxupiB B aepoIOpTax.
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