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PROBLEM ISSUES ON THE PROTECTION OF INTELLECTUAL PROPERTY
RIGHTS IN THE PHARMACEUTICAL INDUSTRY OF UKRAINE

Boaogumup Kpusonamuyk, Pycian ®@uas. [IPOBJIEMHI IIMTAHHSA OXOPOHU ITPAB
THTEJIEKTYAJBHOI BJIACHOCTI V ®APMAIEBTUYHINA TAJTY3I VKPAIHH. V crarri
BUCBITJICHO aKTyaJlbHI TpoOJIEeMH OXOpPOHH TIIpaB IHTENEKTyalbHOI BIACHOCTI Yy  BITYM3HSHIN
(hapmaneBTHUHIH ramysi. Po3kpuTo edeKTHBHICTS BUKOPHCTAHHS iHHOBAIIHHIX JIIKapCHKUX 3ac00iB y chepi
0XOpoHH 310poB’s. [IpoaHaii3yBaBIIy HOPMH MDKHApPOJHOTO Ta HaliOHAIBHUX 3aKOHOJABCTBA, PO3KPUTO
3MICT (hapMareBTUYHOI MPOAYKINI sIK 00’€KTa TpaB iHTEACKTYaIbHOT BIACHOCTI B YKpaiHi Ta BU3HAYCHO
CTaH HAaIliOHAJIBFHOTO MPABOBOTO MEXAHI3My 3aXHCTy IMPaB iHTEICKTYaIBHOI MisUTBHOCTI y cdepi hapmarrii.
BUKOPUCTOBYIOYM CHUCTeMHHH Ta (OPMAalbHO-JIOTIYHHII METOAM, OXapaKTepH30BaHO MPOLEAYPY
TIPIMYCOBOTO JIIIIEH3yBAaHHS 3allaTEHTOBAHMX BHUHAXOMAIB (KOPUCHHX Mogpeliel) Ta copMOBaHO OCHOBHI
npobiemu ii peasizarmii.

3’5cOBaHO, LI0 OCHOBHHMH IIpo0JieMaMH OXOPOHM IpaB IHTENCKTYyalbHOI BIACHOCTI Yy
BITUM3HAHIN (apMalneBTHUHINA ramy3i €, 30KkpeMa: Hee(eKTHBHICTh IepiKaBHOI ITOJITUKH CTOCOBHO
PO3BHUTKY iHHOBAIIIMHKUX JTIKAPCHKHUX 3aC00iB; BIACYTHICTH MPO30POTO Ta 3pO3YMIIOr0 MEXaHi3My BHIadi
MPUMYCOBOT JIIIEH31T 3alMaTeHTOBAHMX BHMHAXOIB; CYCHiTbHA HEOOI3HAHICTh NPO e(HEKTHBHICTH
3aCTOCYBaHHsI IHHOBAIIM B OXOPOHI 37I0POB’S 5K IJI JCPKaBH, TaK i MaIlieHTa; OOMEKEHICTh Y TOCTYII
YKpalHChbKHX MAI[i€HTIB 70 IHHOBAI[MHMUX JIKIB Ta METOMIB JiKyBaHHs. J[Js MOJONAHHS OKPECICHUX
npo0GieM Ta 3 ypaxyBaHHSIM €BpOiHTerparii YkpaiHu, Hama jaepkaBa 3000B’s3a1ach rapMOHI3yBaTH
Hal[iOHAJIbHY CHCTEMY OXOPOHM Ta 3aXWUCTy IpaB IHTEJEKTyalbHOI BJIACHOCTI BiIMOBIIHO 1O TIJL. 9
«lHTenexTyansHa BIIACHICTBY YTOmW Hpo acowianito Mk YkpaiHoro Ta €C. BcTaHOBIEGHHS Ai€BOTO
MeXaHI3My OXOpPOHH IIPaB iHTEJIEKTYaJbHOI BIACHOCTI Ha JIKAPCHKi 3aCO0H, CTUMYJIOBATHME PO3BHUTOK
IHHOBAIIWHOT (hapMaleBTHYHOI NPOAYKIi. AJDKe, PO3pOOJICHHS CyYacHHX MEIWYHHX IperapaTiB
noTpedye 3alyUdeHHS KOJOCATbHUX KOINTIB, s BUIUICHHS SIKUX, K U1 BITYM3HSIHUX, TaK i 1HO3EMHHUX
BUPOOHUKIB (papMaleBTUYHOI MNPOAYKIii HeoOXimHi rapaHTii 3axucTy IX IHBECTHLI Ta TIpaB
IHTENIeKTyaJIbHUX PE3yJIbTaTiB.

Knrouosi cnoea: nikapcvki 3acobu, npasa iHMeNeKmyanbHoi 6IACHOCMI, OXOPOHA Npas,
papmayesmuuna eanysv.

Problem statement. The pharmaceutical industry is one of the most important compo-
nents of healthcare for which the patient's best interests always come first. Pharmacy also plays
a significant role in Ukraine's economy, as it is an important segment of the domestic market
and national security of the country. Providing Ukrainians with high-quality and affordable
medicines is a paramount state and social task that cannot be solved without stable and pro-
gressive development of pharmaceutical activity.

Since independence, the domestic pharmaceutical industry has undergone significant
positive changes in the production and development of the newest medicines, the accessibility
of which to the population, according to research by the Organization for Economic Co-
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operation and Development, the European Federation of Associations of Pharmaceutical Man-
ufacturers and the European Statistical Organization, directly affects the quality and life expec-
tancy [1]. Thus, according to the study by Professor F. Lichtenberg Columbia University, the
use of innovative medicines and the latest treatments for cardiovascular disease and cancer in
52 countries has extended life expectancy by 40-59% [16].

The availability of innovative medicines and cutting-edge therapeutic solutions is criti-
cal to the successful delivery of healthcare. After all, thanks to timely and effective treatment, a
person can return to a normal full life.

In Ukraine, the cost of developing innovative medicines is extremely low compared to Eu-
ropean countries. The imperfection of national pharmaceutical activity is also evidenced by the fact
that currently only 5% of medicines in Ukraine are original. The lack of understanding of the im-
portance of innovation for the pharmaceutical industry and the lack of legal protection of intellectual
property rights create barriers not only to the development of new innovative medicines, but also to
the entry of foreign manufacturers of innovative drugs into the Ukrainian market.

The purpose of the article is to highlight the main problems of legal protection of intel-
lectual property rights in the field of pharmacy.

Analysis of the publications that started solving this problem. The article’s objec-
tive. Issues of legal protection of intellectual property rights are at the center of attention of
domestic lawyers. Thus, the outlined topics became the subject of knowledge of the following
scientists: V. Gordienko, Y. Kapitsa, O. Kashintseva, O. Orlyuk, T. Lyaskovsky, O. Mamun,
O. Svitlychny, I. Soroka, P. Tsibulev, I. Shatov, and other scientists.

Basic content. According to Art. 2 of the Law of Ukraine "On Medicines" the term
"medicines" means any substance or combination of substances (one or more active pharma-
ceutical ingredients and excipients) having properties and intended for the treatment or preven-
tion of diseases in humans, or any substance or combination of substances (one or more active
pharmaceutical ingredients and excipients) that may be intended to prevent pregnancy, restore,
correct or alter physiological functions in humans by implementation of pharmacological, im-
munological or metabolic action or to establish a medical diagnosis [7, Art. 2].

Therefore, for the purposes of defining that definition, the formulation of drugs is an in-
vention or utility, since their legal protection includes products (device, substance, strain of a
microorganism, cell culture of plants and animals, etc.), process (method) and their new use.
The difference between these two intellectual property rights lies in their patentability. It is
true, that the invention must be new, have an inventive step and be industrially applicable, and
the utility model must be new and industrially applicable [15, p. 459 and 460].

Priority, authorship and property and non-property rights to these objects are certified by a
patent with a validity of 20 years for the invention and 10 years for the utility model. However, Part
4 of Art. 6 of the Law of Ukraine "On Protection of Rights to Inventions and Utility Models" the
term of validity of a patent for an invention the object of which is a medicinal product, the use of
which requires the permission of the relevant competent authority, may be extended at the request of
the holder of this patent for a period equal to the period between the date of application and the date
of receipt of such authorization, but not more than 5 years [8]. The patent grants their owners exclu-
sive property rights to allow the use of a patented invention (utility model) or to prevent the misuse
of such an object, including prohibiting such use [15, Art. 424].

The use of the invention (utility model) is recognized, first, the manufacture of a product us-
ing a patented invention (utility model), the use of such a product, offering for sale, including
through the Internet, sale, import (importation) and other introduction into civil circulation or stor-
age for such purposes; secondly, the use of the patent protected process or the offering of it for use
in Ukraine, if the person offering the process knows that its use is prohibited without the consent of
the patent owner or, in the circumstances, it is obvious [8, Part 2 of Art. 28].In addition, a product or
process is recognized as being produced or made using a patented of the invention (utility model) if
each feature included in an independent formula of the invention (utility model), or equivalent fea-
ture was used. However, the legislator also provides for cases where the exclusive property rights of
the patent holder of medicines may be forcibly alienated. Thus, in order to ensure public health,
defense of the state, environmental security and other interests of society, the Cabinet of Ministers
of Ukraine, according to Art. 30 of the Law of Ukraine "On Protection of Rights to Inventions and
Utility Models" may allow the use of a patented invention (utility model) to a designated person
without the consent of the patent owner in the case of his unjustified refusal to issue a license to use
the invention (utility model).

Forced alienation of intellectual property rights for medicinal products is provided not
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only by the rules of national law, but also by international provisions. In accordance with the
basic agreement of the World Trade Organization (of which Ukraine has been a member since
2008) — the Agreement on Trade-Related Aspects of Intellectual Property Rights of April 15,
1994 (hereinafter referred to as the TRIPS Agreement), our country has committed itself to
abide by the provisions of the TRIPS Agreement, in which (art. 31) provides for the right to
use a patent without the permission of the patentee by the government of the Member State of
the agreement or by a third party with the permission of the government in case of emergency
in the country or in other circumstances of extreme necessity [12; 14; 9].

Since 2016, Ukraine has been able to use the compulsory licensing mechanism for pa-
tented medicines to address health problems, taking into account specific circumstances, its
own capabilities and needs [14]. This licensing of drugs, as O. Kashintsev notes, helps to in-
crease the availability of pharmaceutical products to consumers as a result of the entry into
circulation of innovative drugs at a more affordable price, to enhance the exchange of modern
technologies with other members of the World Trade Organization, to increase the capacity of
the domestic pharmaceutical sector 2 . 8].

The use of compulsory alienation of rights to the patented invention (utility model) is
provided by Art. 5 of the Paris Convention for the Protection of Industrial Property, which
Ukraine ratified on December 25, 1991. In accordance with the provision of that article, each
country of the Union has the right to take legislative measures providing for compulsory li-
censes to prevent abuses that may result from the exercise of exclusive rights conferred by an
exclusive right, providef by a patent. [3].

The legal basis and the possibilities for granting a compulsory license are also defined
in the health legislation. Thus, by making changes in 2011 to Art. 9 of the Law of Ukraine "On
Medicines", the legislator, in order to ensure public health, authorized the Cabinet of Ministers
of Ukraine to authorize the use of a patented invention relating to such preparation to a person
without the consent of the patent owner [6].

To accomplish this task, the Government approved in 2004 the Procedure for granting
the Cabinet of Ministers of Ukraine permission to use the patented invention (utility model) or
the registered topography of the integrated circuit, and 2013 — the Procedure for granting the
Cabinet of Ministers of Ukraine permission to use the patented invention (utility model) with
regard to a medicinal product [4; 5]. The Order of 2004 defines the procedure for considering a
request for the Cabinet of Ministers of Ukraine to authorize the use of a patented invention
(utility model) or registered topography of the integrated circuit without the consent of the
holder of the respective patent, but with the payment of compensation to him, authorizing the
use of a patented invention (utility model) relating to a medicinal product without the consent
of the patent owner and the payment of compensation.

Compulsory alienation of property rights to intellectual property are based on problems
related to health care, combating HI'V infection, AIDS and other socially dangerous diseases, if
they are documented, namely the presence of the following circumstances: the patent owner
cannot satisfy the need for appropriate a medicinal product by the forces and capacities com-
monly used to produce such a medicinal product; the patent owner unreasonably denied the
applicant in obtaining a license to use the invention (utility model) [5]. The formulation of the
grounds for "public health" for the compulsory licensing of a patented invention, according to
I. Soroka, may in the future become an instrument of pressure on pharmaceutical market partic-
ipants during tendering, since any purchase of medicines for public funds will certainly be car-
ried out for the purpose of ensuring the health of the population [1]. World practice notes the
use of compulsory alienation of intellectual property rights subject to medicinal products only
in extreme cases, in particular: the threat of an epidemic (as envisaged in the United States),
antiretroviral drugs (Malaysia), for the treatment of AIDS and cardio- vascular diseases (Thai-
land) [1]. Abuse of compulsory licensing of medicines creates economic constraints, for exam-
ple in Thailand — blacklisting countries that violate intellectual property rights.

However, in case of compulsory licensing of a patented intellectual property object, the
Government shall pay the patentee compensation at the expense of the person to whom such
authorization is granted. Its size is calculated depending on the economic value of the invention
(utility model) [5]. In order to overcome the problems identified and to implement the Europe-
an experience in the legal protection of intellectual property rights, the object of which is
pharmaceutical products, Ukraine has undertaken to harmonize the national system of protec-
tion and protection of intellectual property rights in accordance with Ch. 9 "Intellectual proper-
ty" of the Ukraine-EU Association Agreement [13]. According to Art. 230 of the said Agree-
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ment, Ukraine and the EU should provide the fair and equitable measures, procedures and rem-
edies necessary to ensure the protection of intellectual property rights.

In doing so, these measures and safeguards must be effective and dissuasive and applied
in such a way as to avoid obstruction of legitimate trade and ensure that they are protected
against abuse.

In order to implement European standards of living in Ukraine and to step up Ukraine to
the leading positions in the world in 2015, the President of Ukraine approved the Sustainable
Development Strategy "Ukraine 2020" [10], according to which intellectual property protection
reform is envisaged.

In order to fulfill the objectives of this Strategy, the Cabinet of Ministers of Ukraine in
2016 approved the Concept of reforming the state system of legal protection of intellectual
property in Ukraine [11]. It should be noted that the main prerequisites for the implementation
of this reform were the imperfect system of public administration in the field of intellectual
property, which is not able to make significant progress in the adaptation of the legislation in
the field of intellectual property to the current political and economic conditions.

This Concept also points to the need to improve the national regulatory framework and
harmonize it with EU norms by amending legislation on: the legal protection of intellectual
property rights in the light of the experience of EU countries; the order of allocation of the
rights to these objects, including those created by the budget; protection of intellectual property
rights; strengthening criminal and administrative liability for violation of these rights.

In order to establish an effective mechanism for combating counterfeit and counterfeit
products, including medicines, the Ukrainian government has pledged to create an optimal,
effective and high-quality state intellectual property legal system that will create a transparent
public model of overcoming existing challenges and risks, and offer tools intellectual property
as an incentive for the development of related economic and social factors.

Conclusions. Therefore, summarizing the above said, let us point out that the main prob-
lems of protection of intellectual property rights in the domestic pharmaceutical industry are, in
particular: inefficiency of the state policy on the development of innovative medicines; lack of a
transparent and comprehensible mechanism for issuing compulsory licenses for patented inven-
tions; public awareness of the effectiveness of health care innovations for both the state and the
patient; limited access to innovative medicines and treatments for Ukrainian patients. In order to
overcome the problems outlined and to take into account Ukraine's European integration, our
state has undertaken to harmonize the national system of protection and protection of intellectual
property rights in accordance with Sec. 9 "Intellectual Property" of the EU-Ukraine Association
Agreement. Establishing an effective mechanism for the protection of intellectual property rights
for medicinal products will stimulate the development of innovative pharmaceutical products.
After all, the development of modern medicines requires the enormous funds involved, which
require guarantees for the protection of their investments and intellectual property rights for both
domestic and foreign pharmaceutical manufacturers. Therefore, the introduction of an effective
national system of legal protection of intellectual property rights will have a positive impact on
the innovative attractiveness of Ukraine.
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Summary

The article highlights topical problems of protection of intellectual property rights in the domestic
pharmaceutical industry. The effectiveness of the use of innovative medicines in the field of health is
revealed. Having analyzed the norms of international and national legislation, the content of pharmaceuti-
cal products as an object of intellectual property rights in Ukraine is revealed and the state of the national
legal mechanism of protection of intellectual rights in the field of pharmacy is determined. Using system-
ic and formal-logical methods, the procedure of compulsory licensing of patented inventions (utility mod-
els) is characterized and the main problems of its realization are formed. It has been identified that the
main problems in the protection of intellectual property rights in the pharmaceutical sector include: public
awareness of the effectiveness of health care innovations for the state and the patient; limited access of
Ukrainian patients to innovative pharmaceutical products. inefficiency of the state policy on the develop-
ment of innovative medicines; the lack of a transparent and understandable mechanism for the compulso-
ry licensing of patented inventions to all interested parties.

In order to overcome these problems, it is proposed to harmonize the national system of protec-
tion and protection of intellectual property rights in accordance with the Association Agreement between
Ukraine and the EU.

Keywords: medicines, intellectual property rights, protection of rights, pharmaceutical industry.
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LEGAL STATUS OF TRANSNATIONAL CORPORATIONS
IN PRIVATE INTERNATIONAL LAW

Kpuctuaa  Pe3BopoBuu. IPABOBUII  CTATYC TPAHCHAIIOHAJIBHUX
KOPIIOPAIIIII B MIXKHAPOJHOMY IPUBATHOMY TIPABI. KimouoBor TEHIEHIIEI0
CYJacHUX MDKHAPOJHMX BIJHOCHH € Tiio0ali3amisi CBITOBOTO roCIioapcTBa, Jibepaiariis TOpriBii i, K
HACJIJIOK, IHTepHAI[IOHANI3allisl KaliTaly Ta PO3BUTOK MDKHAPOJHOTO MiANPHUEMHHUNTBA, YOMY AKTUBHO
CIIpHsi€ HAYKOBO-TEXHIYHMII porpec i HOBITHI TEXHOJIOTII.

Crarrss mnpucBsueHa MpoOJeMaTUIli IPaBOBOrO CTAaTyCy TpPAHCHALOHAIBHUX —KOPIOpALiil y
MDKHApOJHOMY MpPUBaTHOMY T@paBi. 30KpeMa, 3 ypaxyBaHHSAM Cy4acHOI JOKTPHUHH, HalliOHAIBHOIO
3aKOHO/IaBCTBA 1 MIXKHAPOAHUX JIOKYMEHTIB. B CTaTTi HOCIIDKY€EThCS MOHATTS TPaHCHAILIOHAIBHOT KOpIiopaii
3 ypaxyBaHHsM i SIKICHUX 1 KUIBKICHMX XapaKTepUCTHK. AHaTi3YIOThCS MOJIOKeHHS nokymeHtiB OOH —
Ipoext Konekcy moBeaiHky TpaHCHAmiOHAIBHUX Kopropamiii 1983 poky i IIpoekr HOpM, IO CTOCYIOTBCS
000B'I3KIB TPaHCHAIIOHABHAX KOPIOpALii Ta iHIIKMX M mpreMcTB B obiacti npas soauan 2003 p.; CHI —
KonBeHuist mpo TpaHcHauioHanbHi kopropatiii 1998 poky, a Takox aktu €Bporeiicbkoro Coro3y.

Po3KpUTO 0COGIMBOCTI NPABOBOTO PEryJIIOBAHHS CTAaTYCy TPaHCHALLOHAIBHUX KOPIOpaLlil, 30KpeMa
npasa, 000B'I3KH, BiMOBIIAIBHICTb, TOPSIKY CTBOPEHHs 1 MpUnMHeHHs AisuibHocTi. Crenudika mpaBoBOro
crarycy THK 3ymoBneHa TuM, 10 HpaBoOBE PEryJFOBAaHHS TXHBOI JiSUTBHOCTI 3IHCHIOETHCS HA OCHOBI HOPM
HAIIOHAILHOTO ~ 3aKOHOJABCTBA KIJIBKOX JIepKaB (IepXkaBU pEECTpallii, JepykaBH pO3TAllyBaHHS),
JIBOCTOPOHHIX YToJi, 6araToCTOPOHHIX JOrOBOPIB Ta MIKHAPOIHUX peKOMeHauiiHux aktiB. Ha coromHi, Ha
MDKHAPOIHOMY PIBHI HE BIAJIOCS HPUHHATH IOPUINYHO OOOB’SI3KOBHII aKT, B SIKOMY HaBOIITHCS BHUEPITHi
o3Haku THK, ixHi mpaBa Ta 000B’s3ku. Y 3B’s3Ky 3 1uM, kBamidikauis yrBopenns sk THK 3ammmiaerscs
CKJIa[IHUM TEOPETUYHUM 1 MPAKTUYHUM 3aBIaHHAM. BiICyTHICTh TAKOTO aKTa MOSICHIOETHCST HECIIPOMOXKHICTIO
JIepKaB BiJHAWTH KOMIIPOMICHHII MiXiJ IOAO KJIIOYOBHX IOJIOXKEHb, IO CTOCYIOTHCS IXHBOTO MPaBOBOIO
crarycy. Lle ciix po3nisaaTy K HeraTMBHE SBHILE, OCKUIBKM miaxomu Aeprkas mozno crarycy THK moxyTs
OyTH CYTTEBO BiIMIHHUMH 1 CTBOPIOBATH Oap’epH [UIst pyXy iHO3EMHOTO iHBECTYBaHHS

B ymoBax BiICYTHOCTI €IHOCTI peryoBaHHs CTaTyCy TPaHCHALIOHAIBHUX KOPIIOpaLliii B 3aKOHO/IABCTBI
JIEpIKaBU HArOJIOIIYETHCS Ha HEOOXITHOCTI MPHUITHATTS YHIBEPCATBHOIO MIXKHAPOHOTO IOTOBODY.

Kmouosi  cnosa:  mparncunayionanvha  kopnopayis, THK,  mpauchayionanena  epyna,
bacamoHayioHAIbHA KOPNopayis, MyIbmuHAYIOHATbHA KOPRopayisa, npasa i 0006'a3Kku mpaHCHAYIOHATbHUX
KOpnopayiil, cmanmyc mpaHCHAyiOHATbHUX KOPROPAYll, MIDICHAPOOHE NPUSANTHE NPAGO.
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